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PREFACE 

This book is not an Introduction to Political Science. 
Neither is it a summary of American law with the motto 
suggested to an ex-president, Citizens, behave yourselves.’’ 
Its subject is Citizenship. The sub-title might be “Status 
and Fundamental Rights.” It deals with the acquisition and 
loss of citizenship, the privileges and immunities which are 
the content of citizenship, and the exceptional law designed 
to meet the conditions of special classes of persons. There- 
fore in addition to normal law on fundamental rights there 
is abric?rmal law or the law of persons. Accordingly great 
problems of present interest come within the scope of this 
study, such as immigration and naturalization, segregation 
of negroes and amalgamation of Indians with the whites, a 
ban upon coolie labor and intercourse with oriental peoples 
on the basis of equality and friendship, the question whether 
organized society shall give special protection to women and 
children or unsex women legally and abandon public guard- 
ianship over children, and finally the question whether cor- 
porations shall be treated as outlaws or as persons and 
citizens. The questions which arise under normal law are 
equally wbrant with present interest. But even to suggest 
them would unduly prolong a mere word of explanation 
upon the purpose of the book and its origin. 

The author was associated with two remarkable lecturers, 

''O 

the one dealing with the powers of government and the other 
dealing with the rights of the governed. One course was 
called in earlier years “ Constitutional Law ” and^’the other, 
“Citizenship.” The lecturer on Citizenship was called to 
high public service and the author was given the course more 
than a decide ago. He was also teaching in both graduate 
aiid undergraduate schools Comparative (jovernment and 
Comparative Jurisprudence. He takes his training and 
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lifers experiences into his study of Citizenship. The course, 
substantially ^givenl in tfis book, has been successful in 
the teaching or both young men and young women. A num- 
ber of young women h^e entered the study of law and into 
preparation for specimized service, and attribute to the 
course a decidfeg influence. The author does not expect the 
student or reader to agree with him always, for he sometimes 
is not In agreement with American doctrine, but presents the 
world doctrine instead. But he believes mightily in law, a 
growing thing, not static, and in its enforcement. He be- 
lieves in property and insists upon its protection. He 
believes in human beings and sees a vision of their progress. 
The head of the department suggested the publication of the 
lectures. All but the two chapters on Corporations were 
written in the university year of 1928-1929, and the ^gmain- 
ing chapters were written in the present university year. 

Philadelphia, February i, 1930. 
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CHAPTER I 


S 

DEFINITION OF CITIZENSHIP AND RIGHTS 
AND DUTIES OF CITIZENS 

I. The Definition of Citizenship 

I. Membership in Aryan Tribe 

When the pursuit of the Science of Politics takes us to the 
new capitol of the state of Wisconsin at Madison we find a 
court room of incomparable beauty. On the four sides are 
great panel pictures representing four beginnings in the 
science of law, in the protection of fundamental rights. One 
represents the first trial in the territory of Wisconsin, a 
hundred years ago. The Indian Chief Oshkosh is being 
tried on the charge of murder, but in defense he sets up the 
claim that the Indian killed by him had committed a crime 
which made him liable to the vengeance Oshkosh had taken 
upon him. The jury returned a verdict of acquittal, recog- 
nizing the validity of tribal law in the case of this Indian. 
This tribal law has its counterparts in the earliest stages of 
Roman law and in the most ancient books of the Hebrew 
Scriptures. Another picture represents the beginning of 
American law. It is the signing of the federal constitution 
at Philadelphia. Washington sits in the chair of the pre- 
siding officer. Franklin, the reputed founder,of the Univer- 
sity of Pennsylvania, stands in a group on one side. Madi- 
son and Hamilton are engaged in conversation on the other. 
Very near Washington stands Jefferson. But Jefferson, we 
protest, was not there, but it is more significant to remark 
that the federal constitution was not a code of new laws but 
of old on<>s — provisions, rights, privileges — that strike 
their roots through colonial history deep into the past of the 
mother country. A third picture represents the beginning 
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of English law. King John is signing Magna Charta, but 
the barons in 1215 -vilpre demanding for the most part the 
guaranty of rights and privileges which were the heritage 
of a still more distant past. The remaining picture repre- 
sents the beginning of Roman law. Augustus Caesar sits as 
judge in the trial of one of his own generals, charged with 
crime. But Roman law was older than the empire; it 
reached back to the adoption of the Twelve Tables in the 
year 451 B.c., and the Twelve Tables were simply the codifi- 
cation of laws previously existing. The study of the status 
of citizenship and the rights of citizens takes us back not 
only to the American Revolution and to Magna Charta, but 
to the ancient city republic and the primitive Aryan tribe. 

The patriarchal organization of society in competition 
with the matriarchal or the totemic came to occupy all the 
best parts of the earth, forcing peoples practising otfTer sys- 
tems into the cold or hot or out-of-the-way parts of the 
world. This was because the patriarchal system had the 
greater advantage of solidity and discipline.^ The father 
of a family, until incapacitated by age, had almost absolute 
dominion over his family. His wife left her own family and 
its peculiar religious rites and was inducted into her hus- 
band’s family. His dominion included his children and 
grandchildren, no matter what their ages, though his daugh- 
ters on marriage ceased, of course, to be of his family.^ 
This pater familias was united with others in a gens or 
house, which also had its peculiar rites and was*presided 
over by an elder who represented the common ancestor 
of the group of families.® Several gentes were combined 
into a phratryjDr curia which also had its rites and its chief- 
tain. Several phratries were combined into a tribe which 
again had its rites and its chieftain. The tribe was thus sup- 
posed to be composed of blood relatives — to be the de- 
scendants of a common ancestor, although as a matter of 
fact adoption was recognized all along the line. Individuals 
or groups could thus be added to a society organized under 
the patriarchal system, but they all became one society with 
a common religion and a common ancestor. These tribes 
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had their fixed customs or laws and religious injunctions 
which pursued the members wherever^ they wandered. It 
was impossible, unthinkable to break away from the system. 
Did one try to escape obedience he might be done to death, 
enslaved, or declared an outlaw. This was the iron system 
that made men strong of body and mind, and piwe of blood.^ 

2. Citizenship in an Ancient City-State 
Thus we have seen that an Aryan tribe was organized not 
on the basis of territory but of kinship. When one or more 
tribes built a citadel in which to take refuge in case of attack, 
to hold their markets, and celebrate their religious festivals, 
there grew up in time about their common hearth a city as a 
center for a larger agricultural region and its numerous de- 
pendent villages. Citizenship in such a city, carrying the 
right of suffrage and special privilege, had no relation to 
birth within the walls or even residence there. Member- 
ship in the families, gentes, phratries, and tribes which 
united to found the city, conferred the right of citizenship. 
Successive generations of aliens might be b^orn in such a city, 
live and die there, without admission to citizenship. In 
Athens there was a numerous population of this kind. It 
was the policy there from time to time to admit consider- 
able numbers of these aliens to the body of citizens. There 
was a slave population outnumbering the citizens many 
times, and composed mostly of barbarians, purchased and 
captured.% These slaves were in many cases very worthy and 
useful members of society. It was the policy to emancipate 
and enfranchise selected members of this class. Thus the 
state was measurably relieved from the menace of insurrec- 
tion, and it was strengthened and enriched by new blood. 
The infusion of new blood, when good blood, proved by 
character and attainment, always regenerates the state 
which receives it. Sparta by remaining a proud oligarchy 
was obliged to become an armed garrison keeping down an 
emblttei“ed subject population. Spartan virtues were every- 
where praised, but that wonderful state contributed little to 
the general progress of mankind. But Athens by becoming 
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a great democracy became too the chief university town of 
the ancient world, anjiJ contributed more than any other state 
to philosophy, science, and art. The splendid civilization 
of ancient cities was always in danger of destruction or, at 
least, deterioration at the hands of aliens and slaves — in 
danger frort? without and from below.' Thus citizenship 
in an ancient city republic meant birth not within the juris- 
diction of the city, but birth to a father who was a citizen, 
or it meant introduction into this status of kinship by 
adoption. 

This principle is illustrated by the status of the Apostle 
Paul though he belonged to a later period than the one 
described. He belonged to a Jewish family of rank residing 
at Tarsus. He was a citizen of Tarsus, not because he was 
born there, but because his father was a citizen of Tarsus. 
At a time when some Jewish and other provincials of Asia 
Minor rejoiced in the boon of Roman citizenship, which was 
later cheapened and bestowed on all provincials, Paul was 
able to claim the special protection of a Roman citizen, not 
because he or his forebears had ever seen Rome, but because 
this prized status had come to him by inheritance.' This con- 
ception that citizenship was a status acquired by inheritance 
by a child, born in lawful wedlock, from a father who was a 
citizen, was transmitted by the Roman law to all the modern 
countries, or nearly all, that derived their legal systems from 
Rome. This is a characteristic legal conception of con- 
tinental Europe — - the law of blood. « 

3. Status of Subjects According to the English Common Law 

Very different from the law of blood is the law of the soil. 
The feudal system in all its flower of anarchy never flour- 
ished in England as on the continent, yet on the continent 
it was supplanted by the Roman law, but in England and the 
United States many feudal principles survive in the law. 
One of these relates to status. According to the feudal 
system a serf or villain was attached to the soil, and free- 
men, possessing any sort of title to land, whether copy hold- 
ers or free holders, were all tenants of the king as territorial 
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overlord. They held their lands under feudal tenure. Eng- 
lishmen chivalrously glorified their king as the symbol of 
their country. They were proud to be called subjects of the 
king of England, not citizens of England. Therefore Black- 
stone described their status in his day as follows : “ The first 
and most obvious division of the people is int^ aliens and 
natural-born subjects. Natural-born subjects are such as are 
born within the dominion of the crown of England . . . , 
within the . . . allegiance of the king; and aliens, such as 
are born out of it.” ’’ This is just the opposite of the Roman 
law principle. That was the law of blood ; this is the law of 
the soil. A Roman citizen was such because his father was 
a Roman citizen. An English subject was such because he 
was born on territory belonging to the king of England. 

Exceptions, however, were made to this rule more in 
accord with continental usage. These exceptions to the 
principle of the common law were made by statute. After 
the Restoration in the time of Charles II the children of 
royalist refugees were declared subjects. At a still earlier 
time modification of the rule had been made in the interest 
of commerce. Therefore by statute before 1776 children 
born out of the king’s allegiance whose fathers or fathers’ 
fathers were natural-born subjects were deemed to be nat- 
ural-born subjects themselves.® 

4. Status of Inhabitants of the American Colonies 

Such wgs the common law and statute law of England on 
the subject of citizenship in 1776, and such was the law upon 
the status of the inhabitants of the American colonies, in- 
herited from England, though there was some uncertainty 
as to the application here of the statutes mentioned above. 
Certainly the children of Dutch, Swedes, Finns, and Ger- 
mans, born here, were subjects of the king of England, no 
matter what they were according to continental law. The 
assembly of Pennsylvania did not hesitate to naturalize 
Dutch, Swedes, and Finns, who received a favoured position 
in the transfer of New York to the English. The assembly 
with the consent of Penn did pass an act naturalizing all 
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foreigners who had come to the province, but this act was 
repealed by the privy council. Then the assembly resorted 
to special acts of naturalization, giving in each instance the 
reasons for the enactment. In 1740 Parliament authorized 
naturalization of Protestants in the colonies and the assem- 
bly of Penijsylvania passed an act which excluded foreign- 
born Roman Catholics, Jews, and Socinians. Yet aliens 
were permitted to hold property in Pennsylvania, and their 
children born here were natural-born subjects of the king of 
England.®* The laws of Pennsylvania were regarded as 
unusually liberal, but they serve to illustrate the status of 
persons born in the king’s allegiance as distinguished from 
aliens, persons not so born. 

Though Penn gave a liberal invitation to aliens to come 
to his Quaker Valley the settlers, mostly Friends, soon came 
to fear the influx of foreigners. Accordingly the assembly 
imposed a duty on all aliens as a check upon immigration. 
Even earlier and with greater reason they took steps to 
prevent the importation of vagabonds and felons, the dregs 
of the British population." Thus we see the colonies in the 
spirit of the ancient city-states attempting to protect their 
citizenship from a too large introduction of aliens and also 
from the danger of receiving undesirable immigration from 
the home land. 

Citizenship Under the American Constitution 

When the revolted colonies became states tljp common 
law of England was still their law, and applicable statute 
law of England was also regarded as part of the com- 
mon law, but^ as stated, it was uncertain whether the statutes 
declaring certain classes born outside the allegiance to be 
deemed natural-born subjects, did or did not apply in the 
new states. Accordingly all persons born in a colony or 
naturalized there were citizens of the new state. And so 
when the federal constitution was adopted all citizens of the 
states became citizens of the United States, natural-born if 
born in the United States and naturalized if*admitted to 
citizenship by the United States or previously by the states. 
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Thus apparently Alexander Hamilton, born in the British 
West Indies, was not a natural-born citizen of New York 
or of the United States, but in effect a naturalized citi- 
zen, yet he was eligible to any office, for the federal consti- 
tution provided that, “No person except a natural-born 
citizen, or a citizen of the United States at the time of the 
adoption of this constitution shall be eligible to the office of 
president.’’ ' 

An explicit definition of citizenship was not added to the 
constitution till the 14th Amendment, adopted in 1868, pro- 
vided that, “ All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the state wherein they reside.” 
Thus the law of the soil, inherited from Great Britain, is 
plainly stated in the constitution of the United States. 

IL Relation of the Status of Citizenship to tee 
Content of Citizenship 

I. Judicial Definition of Citizenship 

Thus we have seen that natural-born citizens of the United 
States are persons born in the territorial dominion of the 
United States — born in the United States and subject to 
the jurisdiction thereof. This principle is derived from the 
English feudal law that a person is born a subject of the lord 
of the te4;ritory in which he is born. We have seen that on 
the continent of Europe natural-born citizens of the various 
countries are persons born to fathers who were citizens of 
those countries. This principle is derived from the Roman 
law and ultimately from the law of ancient^ city republics 
and from still more ancient tribal customs. Both in the 
United States and in Europe there were naturalized citizens. 
Naturalization here meant that aliens were admitted by 
taking the oaths of homage and fealty to the territorial lord. 
Naturalization there meant that aliens were adopted into 
the circle of kinship. But our fathers in convention assem- 
bled in Philadelphia did not mean to build up here a feudal 
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organization of society. They were profound students of 
comparative government. They were familiar with classi- 
cal learning. Therefore they adopted the term citizen from 
the ancient city republics as more appropriate to member- 
ship in a republic than the English term subject. In an- 
tiquity citizenship had meant the possession of the franchise 
and special *privileges in a city republic. Did our fathers 
by the adoption of this word mean to imply that similar 
rights were conferred by citizenship, or was it simply a name 
of glorious republican association selected to convey a mean- 
ing developed in English law under the term subject ? There 
was an uncertainty of the meaning of this new word, of its 
content. Attorney-General Bates said that eighty years 
had not sufficed to tell the precise content of the thing itself. 
Does the term citizen connote political privilege or civil or 
both? Even after the 14th Amendment had provided that, 
“No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States,” it was still uncertain what these privileges and im- 
munities were. 

The question of whether or not the possession of citizen- 
ship implied the right of suffrage was answered by the 
United States Supreme Court in 187410 the case of Minor 
V. Happersett,^^ Chief Justice Waite announcing the de- 
cision. Mrs. Minor claimed that she was a citizen and that 
the right of suffrage was one of the privileges or immunities 
of citizenship which a state could not abridge.^ But the 
court was able to show that in no state originally were all 
the citizens permitted to vote. In New Hampshire accord- 
ingly only taxpayers could vote, in Massachusetts property 
owners, in Rhode Island freemen of the company, in Con- 
necticut possessors of certain moral qualifications and prop- 
erty, in New York freeholders and renters who paid taxes, 
in New Jersey property owners, in Pennsylvania taxpayers, 
in Delaware and Virginia those possessing the qualifications 
of the colonial franchise law, in Maryland, North Carolina, 
and South Carolina freeholders and taxpayers, Snd in Geor- 
gia taxpayers. The federal constitution does not confer the 
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franchise on any one. The chief justice declared the laws 
on citizenship applied to both men and women. Therefore 
the following principle was established by this case, that the 
terms subject and citizen, one appropriate to the monarchi- 
cal form of government and the other to the republican, 
signify merely membership in the nation, and tjius the con- 
stitution of the United States does not secure to women the 
right of suffrage. The subsequently adopted 19th Amend- 
ment does not change this decision in principle, for citizen- 
ship does not imply suffrage and suffrage does not imply 
citizenship. 

2. Distinction Between Citizens and Nationals 

While citizenship does not imply suffrage it does imply 
a privileged status — rights and duties. In colonial times 
and after the adoption of the American constitutions there 
were classes within the territory of the United States who 
could not be recognized as possessing this privileged status 
— Indians and slaves — and therefore they were excepted. 
After the Spanish-American war when millions of inhab- 
itants of the newly acquired territories were added to the 
sovereignty of the United States and when there was no 
immediate intention of incorporating such dependencies as 
parts of the United States or imposing all the rights and 
duties of citizenship in the United States upon their people, 
it was necessary to invent a new term to apply to the new 
facts. Then it was that Professor Moore in his work on 
International Arbitration suggested the distinction between 
citizens and nationals. F. R. Coudert in a magazine article 
made the same suggestion — possibly his v^as the first.^® 
More recently the term nationals was used in the treaty of 
Versailles and is frequently employed in the intercourse be- 
tween nations. It applies to all who are subject to ‘d particu- 
lar nation while the term citizens may have, as with us, a 
narrower meaning. Thus the citizens of the Philippine 
Islands are^nationals but not citizens of the United States, 
yet the citizens of Pennsylvania are both nationals and 
citizens of the United States.^ 
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3 * Distinction Between Federal and State Citizenship 

When the federal constitution was adopted a new kind 
of government was invented — a superstate with member 
states still sovereign. It was not like the League of Nations 
which in spite of barking dogs is no superstate. In the 
League of Nations the Council may propose a statute and 
the Assembly may adopt it by unanimous vote, but it only 
becomes operative among those member states which ratify 
it. But the United States was a superstate. There were 
citizens of the states and citizens of the United States - — the 
same persons citizens of both. The citizens of the original 
states became citizens of the United States. Which citi- 
zenship was primary? In case of conflict between a member 
state and the superstate which citizenship was fundamental? 
To which sovereign did a citizen owe supreme allegiance? 
The language was as plain as words could make it, but the 
idea was new, and interests were in conflict. Good men 
were equally convinced on both sides of the question. A 
civil war and the adoption of the 14th Amendment settled 
the question, making the federal citizenship fundamental. 
Now a person is a citizen of the United States because born 
or naturalized in the jurisdiction. He is a citizen of a 
state because a citizen of the United States residing there. 

III. The Rights and Duties of Citizens 

I. The Place of Rights in American Citizenship 

In the first part of this chapter we saw that citizenship 
in this country is conferred in accordance with a legal doc- 
trine inherited from feudal England, namely, the law of 
the soil. '*In the second part we saw that the question of the 
content of citizenship was closely connected with the appli- 
cation of this law of the soil. If it was unwise to bestow 
certain rights on certain classes then an exception was made 
to the law of the soil. In successive chapters we will con- 
sider the status of certain classes, regarded as exceptional or 
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abnormal. It will be necessary to consider the privileges 
and immunities of such classes. Now the purpose is to make 
some general observations on the rights and duties of citi- 
zens, first, as to the place of rights in American citizenship. 

Englishmen and Americans have always stressed their 
privileges and immunities. Great documents, like Magna 
Charta, the Petition of Right, and the Bill of Rights have 
marked successive steps in the progressive attainment of 
guaranties. We have bills of rights in our state constitu- 
tions, and the bill of rights in the federal constitution is of 
the greatest importance in the perpetuation of Anglo-Saxon 
liberties. Indeed, there has been an over emphasis on 
rights. Some of them should be modified or abolished. 
Yet the tendency in this democratic age is to enlarge the 
range of rights. The new constitution of the German Reich 
illustrates this tendency. “Every German shall have the 
opportunity to earn his living by economic labor.” “ The 
constitution guarantees “ to insure to every German a 
healthful dwelling and ... homestead corresponding to 
his needs.” Under the head of public instruction we find 
the constitution “ guaranteeing to every individual a maxi- 
mum of development to the end that he may cooperate in 
the most effective fashion in the well-being of the com- 
munity.” No opinion as to these particular grants need 
be expressed, though the writer, frankly, thinks one of them, 
at least, to be chimerical, but they illustrate the strong tend- 
ency of the new constitutions of Europe to broaden the field 
of rights. The same world movement will affect us. 

2. The Place of Duties in American Citizenship 

A more startling innovation of the new (German consti- 
tution is its emphasis on duties of citizenship. Here are 
some examples. “ Every German has, without •prejudice 
to his personal liberty, the moral duty so to use his intellec- 
tual and physical powers as is demanded by the welfare of 
the community.” The individual must place his property 
at the servfce of the community, for “ property rights imply 
property duties.” “ The physical, mental, and moral edu- 
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cation of their offspring is the highest duty . . ■ of par- 
ents.” Duties are also emphasized in other new consti- 
tutions of Europe.^^ To bills of rights in American consti- 
tutions is it not time to add bills of duties? The privilege 
against self-incrimination might well be stricken from the 
one and the, duty inscribed upon the other of a witness to 
tell the whole truth, even though the truth slay him. But 
if the reader cannot surrender this old English superstition 
he sees the distinct gain in putting rights in a constitution 
and publishing them to the world as a creed that fires the 
Imagination and gladdens the heart, but a creed to have a 
worthy mission must prescribe duties that command the 
assent of the mind and impel the will to action. That cause 
is most loved that asks the greatest sacrifice. 

3. The Completed Cycle of Blood, Land, Allegiance, 
and Protection 

The continental law of blood was derived from tribal 
custom and the law of city republics. The English law of 
the soil was derived from territorial sovereignty. Never- 
theless, the English developed a sense of nationality — kin- 
ship written large — that gave them a common law, a com- 
mon language, a full-orbed literature and culture such as 
the world had not seen before on so large a scale. England 
sent her men of faith and enterprise and vigor to this 
country, so that the matrix of our nationality is English. 
Other countries sent, for the most part, their best, and the 
blending has made a new people. We are becoming one 
blood, one nation. But it is necessary now, as in the early 
days of Pennsylvania, to restrict immigration. It is more 
necessary to find a substitute for the old-time plagues, fam- 
ines, and frosts which protected society from the defective, 
the unfit, *and the criminal. Let science and human kindness 
seek a solution. Thus may society be protected from pollu- 
tion.“ We must revive the conception of kinship and keep 
our household clean. 

The English retained the law of the soil whi?h was once 
common throughout Europe during the feudal period. 
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There is a sense in which the people of a city, county, or 
country acquire a common likeness irrespective of actual 
blood relationship. Our ideas, opinions, habits, and morals 
are borrowed from our neighbors. Everybody sloughs off 
upon everybody else his physical diseases and his mental 
ailments. Therefore the call of good citizenship is to live 
a clean, vigorous life, and help make civic righteousness con- 
tagious. We must support the church and every agency that 
gives civilization a lift, and in a wholesome way makes citi- 
zens neighbors in a common land.^* 

Another product of feudalism was the law of allegiance. 
The anarchy, brutality, and ugliness of feudalism were neu- 
tralized and made almost beautiful by the chivalry of the 
warrior class and by the passionate allegiance to leaders 
which acted as the cement of society. The American citizen 
is called to an allegiance not inferior to that of a Scottish 
clansman dying for his chief, or to that of a Dante yearning 
for his native Florence. Our allegiance is to a land and a 
people, to a memory and a hope. 

The reverse side of allegiance is protection. When an 
American goes abroad on a legal errand, he should know 
that a hundred million are back of him to give him and his 
property protection. When he is at home he should know 
that it is the will of a hundred million that he be protected in 
his life, liberty, and property. To this end it is necessary 
that the will of the people expressed in law be obeyed no 
matter what an individual citizen may think of a particular 
lawi for otherwise there is no law and no government, but 
anarchy and death of the nation. 
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Says Mr. Justice Holmes in Buck v. Bell, 274 U. S. 200, “It is better 
for all the world, if instead of waiting to execute degenerate offspring for 
crime, or to let them starve for their imbecility, society can prevent those who 
are manifestly unfit from continuing their kind.” 

Noble, John, as reported by Donald Messenger in the Wichita Eagle 
Sunday Magazine. 



CHAPTER II 

■ ^ THE STATUS OF NEGROES 

i. Modification of the Common Law to Meet Conditions 

in America 

The introductory chapter was intended as an epitome of 
the book. In it we saw that natural-born citizens are such, 
in the vast majority of cases, by the operation of jus soli ^ 
for we left uncertain the adoption of jus san0uinis in 
America, reserving the discussion of that question for a later 
chapter. We saw that this status Is prized by reason of the 
privileges and immunities attached to it, but all persons, 
until they are measurably equipped for the exercise of such 
privileges, may not safely be entrusted with them. There- 
fore In successive chapters we will deal with various classes 
of persons and the effort to fit the law to their changing 
conditions. We will study the law of persons. It will be 
abnormal law, ever tending to become normal law, but sel- 
dom reaching the goal, when the classification is based on 
age, sex, and even race, for the differences are essential, at 
least in some degree. We have seen that the status of citi- 
zenship "may be attained by naturalization. A series of 
chapters will develop the subject. Every question of the 
status of citizenship is of lively interest because the content 
of citizenship is a matter of present, permanent, paramount 
importance. In the second part of our study, we wdll, there- 
fore, turn from abnormal law to normal, from the law of 
persons to fundamental rights. 

In this chapter and in others following we are concerned 
with exceptions to the application of the law of the soil. 
It was a strong temptation to treat of the Indians as the 
first exception, but as they were recognized as owing alle- 
giance primarily to their tribes and were brought Into our 
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citizen body from time to time by treaties and acts of natu- 
ralization, we will postpone our study of this strangely 
fascinating subject till we find a place for it under the general 
head of naturalization. The next class of people who were 
given exceptional treatment was the negroes. They were 
not outside of our political and economic organization, but 
so very much within it that it was over them that our great 
constitutional and economic struggles were waged, and they 
give us to-day our outstanding race problem. 

2. The Legal Status of Negroes Before the Dred Scott 

Decision 

We are concerned then with a race that was developed 
under the vertical rays of the tropical sun, and brought to 
this country through the terrors of the middle passage 
against the immigrants’ will. The pathos of their condition 
was eased by song and laughter, and a fecundity, not pos- 
sessed by the Indians, made eventually the negroes thirty 
times as numerous as the aborigines are or ever have been. 

As early as 1 502 there were a few African slaves already 
in the Spanish West Indies.^ The English and many other 
maritime peoples, including New Englanders and other Colo- 
nials, were engaged in the slave trade, bringing negroes to 
the sugar islands. In 1619 wrote John Rolfe of Virginia, 
“About the last of August came in a Dutch man of warre 
that sold us twenty negars.” ^ Yet in thirty years there were 
but three hundred slaves in Virginia.® Slavery neverthe- 
less was introduced into all the provinces ; even William 
Penn was a slaveholder. The great friend and protector 
of the negroes^ George Whitefield,** saw the introduction of 
slavery into Georgia an economic necessity. Not all the 
slaves were negroes, for Indians of the Carolinas and West 
Indies we're sold in Massachusetts and Pennsylvania, and 
the New England Pequods were sold in the West Indies. 
It is estimated that three hundred thousand negroes were 
imported into the colonies before the Revolution.^ 

What was the legal status of these slaves, whether negro 
or Indian? In England villeinage had disappeared a hun- 
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dred and fifty years before slavery was introduced in the 
English colonies, and villeinage was attachment to the soil 
or to the person of the lord, and in either case was not 
slavery. While the custom of colonial merchants, who 
sometimes brought their slaves to ports in England and 
temporarily held them there, was given somq recognition 
as late as the reign of Charles II, by the time of Black- 
stone it was said that the law of England abhors and will 
not endure the existence of slavery.® Yet strangely enough 
he concedes that possibly masters may be entitled to the 
perpetual service of their former slaves as a kind of pro- 
longed apprenticeship. But in 1772 Lord Mansfield de- 
cided in the Sommersett case that, “The state of slavery 
. . . is so odious that nothing can be suffered to support it, 
but positive law.” ® 

The Virginia charter of 1609 had stipulated that the 
statutes, ordinances, and proceedings of the colonial gov- 
ernment should be, “ as near as conveniently may be, agree- 
able to the laws, statutes, government, and policy” of 
England.'^ In theory the common law of England was the 
common law of Virginia, subject to changes made to fit 
conditions in the colony. There was a crying need for labor. 
The original planters themselves were virtually servants 
of the company for a term of years. They sent a petition 
to the crown in 1618 that vagabonds and condemned men 
be sent out as slaves.® Political prisoners in considerable 
numbers* were sent as indentured servants. They were 
Scotch and Irish and with them came English apprentices 
too poor to pay for their transportation and so bound out 
for a term of years. The legal status of the negroes at 
first was that of indentured servants for a term of years. 
Some of them were actually freed at the end of their terms. 
In the records the negroes appear as servants, n6t slaves.® 
The greater number almost insensibly passed over into the 
status of slaves. A new custom was introduced which be- 
came the common law of Virginia on slavery. Not till 166 1 
did a statute recognize the existence of slavery. In 1662 a 
law declared that a child should follow the condition of the 
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mother. “ This was a repudiation of the English eommon 
law rule and the adoption of the rule followed by the Span- 
iards. At a later time slaves were declared to be real 
estate, and so subject to the law of entail, though the law 
still gave them many characteristics of personal property. 
By the law Qf 1670 Christian slaves were declared to be in- 
dentured servants, but such a law would operate to retard 
their evangelization; therefore by act of 1682 slaves, be- 
coming Christians, did not change their status. Though the 
increase of slavery in the early years was slow, it became 
so great that the terror of the whites of Jamaica was com- 
municated to the people of the southern colonies. “ From 
1726 until the Revolution almost every session of the Vir- 
ginia Assembly debated the question of the restriction of 
the slave trade.” “ Yet the king issued instruction to the 
governor “upon pain of the highest displeasure, to assent 
to no law by which the importation of slaves should be in 
any respect prohibited or obstructed.” The law went 
through a similar development in all the colonies, and 
though the greater number of slaves were in the southern, 
there was a similar revulsion of feeling in all. 

The cause of this revulsion of feeling was not so much the 
dread of a slave insurrection, as the humanitarianism that 
was born of the Great Awakening — an intercolonial re- 
ligious revival which from 1740 to the present day has had 
a remarkable influence on American ideals and institutions 
— and that was brought to maturity and action by the adop- 
tion of French political philosophy.” The immediate effect 
of the Great Awakening was to arouse a fraternal interest 
in the unfortunate and oppressed. A negro school was 
established in Philadelphia, and Nazareth was dedicated 
by Whitefield primarily as a refuge for free negroes. The 
denominations that were active in the revival soon turned 
strongly against slavery, notably the Congregationalists 
under the leadership of Hopkins, the Methodists, the New 
Side Presbyterians, and Baptists, together with the Quakers 
who from their first coming to America had denounced the 
institution.” The eighteenth century philosophy brought 
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the French Revolution and our own as well. Again there 
was the exaltation of liberty. Pennsylvania in 1780 passed 
an act ion the gradual abolition of slavery.” The iaw pro- 
vided that all persons born in the state after the passage 
of the act were to be free, and all slaves not registered at a 
certain time were to be emancipated. Massaqhusetts, one 
day later than the passage of this act, adopted its famous 
constitution which is nominally still in force. In its bill 
of rights is the declaration that all men are born free and 
equal, and have an inalienable right to liberty. This pro- 
vision was interpreted by the state courts as abolishing 
slavery. New Hampshire followed Massachusetts, but the 
Other northern states with Vermont followed Pennsylvania 
in providing for gradual abolition. Congress, under 
the articles, unanimously passed the Ordinance of 1787 
prohibiting slavery in the Northwest Territory. Jeffer- 
son narrowly missed persuading Virginia to abolish 
slavery. “I tremble for my country,” he said, “when I 
reflect that God is just, and that his justice cannot sleep 
forever.” 

Although the Ordinance of 1787 was passed by the action 
of all the states and by vote of all the members of the Con- 
tinental Congress but one, a northerner, the two far-south- 
ern states strongly opposed the prohibition of the importa- 
tion of slaves.^® A compromise was effected at Philadelphia 
in the constitutional convention, resulting in the adoption 
of Article I, Section 9: “The migration or importation of 
such persons as any of the states now existing shall think 
proper to admit, shall not be prohibited by the congress 
prior to the year one thousand eight hundijed and eight, 
but a tax or duty may be imposed on such importations, 
not exceeding ten dollars for each person.” Compromise 
was also made on the representation of slaves* as pro- 
vided in Article i, Section 2 : “ Representatives and direct 
taxes shall be apportioned among the several states which 
may be included within this union, according to their re- 
spective numbers, which may be determined by adding to 
the whole number of free persons, including those bound 
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to service for a term of years, and, excluding Indians 
not taxed, three fifths of all other persons.” A concession 
of the free states to the slave states was made in Article 
IV, Section 2: “ No person held to service or labour in 
one state, under the laws thereof, escaping into another, 
shall, in consequence of any law or regulation therein, be 
discharged from such service or labour, but shall be deliv- 
ered up on claim of the party to whom such service or 
labour may be due.” 

Under the earnest advocacy of President Jefferson Con- 
gress passed the act, authorized by the constitution, which 
prohibited the slave trade from the first day of the year 
1808, yet there was an illicit slave trade in which thousands 
were smuggled into some of the states, continuing in some 
degree right up to i860. The Revolution stimulated the 
process of manumission until there were so many free 
negroes as early as 1800 that their presence was felt to 
be a menace, not only in the slave states but in the free 
states as well. There was a reaction both south and north 
from the idealism of the war period. There was a phenome- 
nal demand for cotton in England resulting from the adop- 
tion of the new industrialism and from Eli Whitney’s 
invention of the cotton gin for cleaning cotton. Now cotton 
became king and the price of slaves soared. Philosophers 
like Dew of Virginia arose to defend the system of slavery, 
and statesmen like Calhoun, to formulate its political policy. 
Radicalism, the policy of a small minority of the North, 
became offensive. Reaction crushed freedom of speech in 
the South. A small slave-holding oligarchy controlled the 
southern states, and absolutely dictated the policy of the 
Democratic party. The slave interest controlled the presi- 
dency and the senate, but finally lost the lower house. The 
party oPreaction also controlled the Supreme Court, and 
now came the opportunity to settle the slave question. In 
this country the courts have been permitted to assume a 
power, declared by Blackstone to be subversive of all gov- 
ernment, to nullify the acts of a coordinate body^l We have 
venerated the courts almost to the point of worship. 
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2- The Dred Scott Case and War 

The constitution provides that suits between citizens of 
different states may be instituted in a federal court. It 
also provides that “the citizens of each state shall be en- 
titled to all privileges and immunities of citizens in the 
several states.” Dred Scott claimed to be a freeman and 
citizen of Missouri, and therefore to have the right to sue 
Sanford, a citizen of New York. Sanford, the purchaser 
of Scott, replied that Scott, even if he were not a slave, 
was a negro, and because a negro was not a citizen of the 
state in the sense of the federal constitution. Justice Nelson 
had been originally appointed to write the opinion of the 
court, but he ignored all contentions not necessary to reach 
a decision of the case, observing the proper judicial rule, 
but this did not meet the approval of the chief justice. 
Taney stands second in the list of great chief justices. 
Maryland is justly proud of him. He patriotically desired 
that the political debate which was agitating the country 
might be decided. He was fully convinced of the prestige 
of the court, of the respect which Americans give to their 
judges. He was strong in his belief in property rights, states’ 
rights, slavery’s rights. The country was in breathless ex- 
pectation. The administration had urged the people to 
await the solution which the Supreme Court would find. 
Therefore Taney wrote a political opinion which is the most 
famous in the annals of the court. He held (i) that Dred 
Scott was not a citizen in the sense of the federal constitu- 
tion because a negro, for negroes were brought here as 
slaves and not as part of the political community. {%) 
Neither was Scott a free negro, because the few prohibiting 
slavery in a territory of the United States was unconstitu- 
tional. The Missouri compromise was thus nullified, and 
the territories were thrown wide open to slavery. (3) 
Neither did the residence of Scott in Illinois make him a 
freeman after his return to Missouri, for his status in 
Missouri was determined by Missouri law. By that law 
he was a slave. 
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The dissenting opinion of Justice Curtis challenged every 
point made by the chief justice. Curtis was one of the most 
brilliant lawyers of the country, appointed from Massachu- 
setts, and one of the two dissenting justices — -two against 
seven. He tore the argument of Taney to shreds, and the 
bitterness between the two men became so intense that Cur- 
tis resigned from the bench, while the unpopularity of 
Taney’s decision was a cloud upon all the remaining days 
of the chief justice. Curtis showed (i) that negroes, the 
descendants of ancestors brought here as slaves, could be- 
come citizens of a state and of the United States. In fact 
at the time of the adoption of the federal constitution free 
negroes were not only citizens, but citizens exercising the 
right of suffrage, in five states, and were voters in them 
still except where, as in North Carolina and New Jersey, the 
suffrage had been subsequently taken from them. ( 2 ) He 
showed that the territory west of the Mississippi and north 
of Missouri and of the southern line of Kansas, dedicated 
to freedom by the Missouri Compromise Act, was in the 
same legal position as the territory dedicated to freedom 
by the Ordinance of 1787, which was reenacted by Congress 
after the adoption of the federal constitution. The act 
was constitutional. (3) He also declared that Missouri 
law could not restore the status of slavery to Scott, who 
had been taken by his former master to reside at Fort Snell- 
ing, Minnesota, for such attempted restoration would be a 
nullification of a law of Congress, the supreme law of the 
land. 

The constitutional results of the Dred Scott decision 
were that Congress could not admit negroes to federal 
citizenship or'^the states to state citizenship in the sense of 
the federal constitution; and that Congress could not bar 
slavery from a territory and the people of the territory 
could not, till it became a state. The political results im- 
mediately were that the slaveholders and Douglas Demo- 
crats were in high glee, distributing thousands of copies 
of the opinion of Taney. The Freesoilers did the same 
with the opinion of Curtis. The responsibility passed to 
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the nation and soon the nation was at war/® Had the court 
restrained Itself to the exercise of its proper functions and 
issued a colorless decision, such as Nelson prepared, the 
war would have been postponed and might have been 
avoided altogether. ■ 

President Lincoln issued the proclamation of emancipa- 
tion by virtue of his power as commander in chief and as a 
necessary war measure to suppress the rebellion. Among 
the powers of a commander in chief in occupation of con- 
quered territory is to free the slaves of the inhabitants, but 
slave territory already occupied was excepted from the 
operation of the proclamation, while territory not occupied 
was to come under its operation. It was the announcement 
of a policy and not the statement of an accomplished fact. 
Yet by its appeal to the moral sense of mankind it power- 
fully aided the union cause. It made impossible foreign 
intervention in the Interest of the Confederacy. 

The unsatisfactory legal basis of the emancipation proc- 
lamation of September 22, 1862, and January i, 1863, as 
an exercise of war power, and the doubt as to whom it 
applied, demonstrated the need of a constitutional amend- 
ment prohibiting slavery and involuntary servitude. Yet 
this proposal was criticized as changing the federal form 
of the union. Nevertheless the amendment passed both 
houses, attended with no little jubilation, and was submitted 
to the states. The Thirteenth Amendment was rejected by 
Kentucky and Delaware, still slave states, but ratified by the 
other loyal states, and by a sufficient number of the recon- 
structed states, and was proclaimed December 8, 1865, as 
a part of the constitution. 

The legislatures of the reconstructed states^whlch ratified 
the amendment passed legislation not in harmony with Its 
spirit, apprenticeship laws, vagrancy laws, even^ peonage 
laws, restricting the work of freedmen to that of hired 
laborers, bound to their masters. The old patriarchal feel- 
ing was lost. The negroes had neither the former protec- 
tion of slaves nor the rights of freemen. This action was 
dictated, no doubt, by fear, which has always possessed the 
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ruling class in the presence of a nunnierous, sometimes pre- 
ponderant, subject population. 

The answer of Congress to these black codes was the 
passage of the Civil Rights Act of 1866 with the following 
provision: “ All persons born in the United States and not 
subject to any foreign power, excluding Indians not taxed, 
are hereby declared to be citizens of the United States ; and 
such citizens of every race and color, without regard to any 
previous condition of slavery or involuntary servitude, ex- 
cept as a punishment for crime whereof the party shall have 
been duly convicted, shall have the same right, in every state 
and territory in the United States, to make and enforce con- 
tracts, to sue, be parties, and give evidence, to inherit, pur- 
chase, lease, sell, hold, and convey real and personal 
property, and to the full and equal benefit of all laws and 
proceedings for the security of persons and property, as is 
enjoyed by white citizens, and shall be subject to like punish- 
ment, pains and penalties, and to none other, any law, 
statute, ordinance, regulation or custom to the contrary 
notwithstanding.” 

Though the constitutionality of this act was upheld by a 
federal circuit court,^* the precedent of the Dred Scott case 
was against it. Therefore it was advisable to reverse that 
decision by the adoption of another amendment, assuring 
the citizenship and fundamental rights of the f reedmen. 
This was the avowed purpose of Thaddeus Stevens of Penn- 
sylvania, leader of the house, and of Senator Howard of 
Michigan, the fathers of the Fourteenth Amendment. 
Therefore the first section of the 14th Amendment — “ All 
persons born or naturalized in the United States and subject 
to the jurisdiction thereof, are citizens of the United States 
and of the state wherein they reside. No state shall make 
or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States, nor shall any 
state deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within its juris- 
diction the equal protection of the laws” — v^s designed 
to guarantee substantially the rights enumerated in the Civil 
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Rights Act of 1866 and together with other provisions of 
the amendment to authorize the passage of such- an act. 
The act was repassed after the ratification of the amend- 
ment. 

All honor to this last service of Thaddeus Stevens in the 
interest of negroes. But another part of the amendment is 
a stain upon his name and the party which he led. No won- 
der the southern states refused to ratify. Now it was de- 
clared by Congress in its Reconstruction Act that no state 
governments existed in the South. It refused to receive the 
recently elected senators and representatives. Over the 
president’s veto it set up military governments in the South. 
New constitutional conventions were to be called. Negroes 
were to be eligible both as voters and delegates, but the 
disfranchised whites, who had previously taken oath to 
the United States and afterwards rebelled, were not eligi- 
ble as voters or delegates. In some states the majority 
of the delegates were negroes and carpet-baggers. It was 
by such methods as these, that conventions were held, 
constitutions ratified, legislatures elected, and the 14th 
Amendment adopted, which was proclaimed July 28, 
1868. 

Suffrage had been given the negroes of the South, and the 
state governments which they and their carpet-bag friends 
had set up were sustained by federal troops, but a system 
of this kind could not be permanent. The counter-revolu- 
tion was simply delayed in its ultimate triumph in the South. 
There were signs of reaction in the North. Therefore if 
negro suffrage was to be perpetuated, it was necessary 
quickly to put it beyond reach of change in th« national con- 
stitution. There were arguments of the statesman and 
idealist for such action, for a separate class of peqple, long 
oppressed, requires the suffrage for its protection. Our 
revolutionary ancestors set up the claim of no taxation 
without representation. There were arguments of the prac- 
tical politician, even if they were not acknowledged. A suf- 
frage amendment was necessary to keep the hold of the 
dominant party on the South. Many advocated securing 
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the siiifrage to all male negroes of age^ but Massachusetts 
had a law disqualifying illiterate voters. Such a measure 
would therefore not be acceptable in the North. Accord- 
ingly a happy solution was found in the negative provision 
that, The right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by 
any state on account of race, color, or previous condition of 
servitude.” The permanent provisions of recent southern 
constitutions are quite in harmony with this amendment, 
though temporary provisions have sometimes been found 
unconstitutional. 

4. Reaction and the Slaughter House Cases 

The carpet-baggers were installed in the executive offices 
and the negroes in the legislative halls. There the negroes 
quickly became expert parliamentarians. They knew the 
points of order and were adepts at filibustering methods. 
The state treasuries were at the mercy of a race whose chief 
vice in slavery days was theft. No storming force ever 
made quicker work of a captured city. Most of the carpet- 
baggers yielded to the current, and took a share of the 
spoils. The impoverished treasuries were instantly swept 
clean.” Debts mounted. The tax payers were still whites. 
In states with a large white population, like Virginia, the 
whites took gentler, though no less irregular, methods to 
obtain control than were necessary in states, like South 
Carolina, with an overwhelming negro population. At the 
same time there was a reaction at the North. The people 
were disgusted with corruption and plunder, and a pro- 
longed interference with the domestic affairs of sister states. 
A state of war could not be continued permanently. There 
was a de^sire to return to normal conditions. 

This reaction in public opinion which finally resulted in 
President Hayes withdrawing the troops from the South 
and permitting the intelligent classes to resume the direction 
of public affairs, was early illustrated by the decision in the 
Slaughter House Gases, made in 1873. This decision is 
of great importance in our constitutional history in that it 
put a different interpretation upon the first section of the 
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14th Amendment from the well-known purposes of the 
framers of the amendment. This decision is a good illus- 
tration of constitutional amendment by judicial interpreta- 
tion. As a result of it the clause in the first section on 
privileges and immunities was practically erased from the 
document. Professor Corwin calls this decision the great- 
est tour de force in its history. It was the most arbitrary 
decision which the court has ever made, yet it was ratified by 
public opinion. It had been the announced intention of the 
framers of the amendment to put the whole range of rights 
under the protection of Congress, but the court by dis- 
tinguishing rights which inhere in federal citizenship from 
rights which inhere in state citizenship, left the competency 
of Congress practically where it was before and restored 
to the states a power which it had been the purpose of the 
amendment to make subordinate. Justice Field in his dis- 
senting opinion said the majority of the court had made 
the privileges and immunities clause of the amendment “ a 
vain and idle enactment.” 

5. The Procedural Rights of Negroes 

While negroes were not parties to the litigation involved 
in the Slaughter House Cases, the decision did deny powers 
to Congress which had been bestowed for the special pro- 
tection of the freedmen. Nevertheless the amendment and 
legislation enacted under it did protect the negroes In 
certain procedural rights. It was decided in Strauder v. 
West Virginia -- in 1879 that negroes, charged with crime, 
were entitled to be tried by juries from which members of 
their race had not been excluded because of their race. It 
was decided In Ex parte Virginia in the same year that a 
state judge who refused to summon any citizen as a juror 
on account of race, color, or previous condition of servitude, 
was guilty of a misdemeanor, and the act of Congress, so 
providing, was not unconstitutional, as the selection of 
jurors was not strictly a judicial function but a ministerial 
function. Yet the judge was acting in the name of the 
state ; his act was the act of the state, and came under the 
condemna^tion of the amendment. 
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6. The Social Rights of Negroes 

As an act of defiance the retreating army of Republican 
idealists and radicals passed the Civil Rights Act of 1875: 
Its main purpose was to give negroes equal privileges on 
public conveyances, at hotels, and at places of amusement. 
It aimed to give the negroes equal social rights, not merely 
essential civil rights, the denial of which would be a badge 
of slavery. The act was to operate directly against the 
persons who withheld such social privileges from the freed- 
men. The court in the Civil Rights Cases, decided in 1883, 
held the law unconstitutional on the ground that “ Individual 
invasion of individual rights is not the subject-matter of the 
[14th] Amendment.’’ Congress was restricted to legisla- 
tion directed not against individuals but against states. The 
doctrine of the Slaughter House Cases was thus employed to 
declare unconstitutional an act of Congress, and that doc- 
trine we have seen was not based on the actual intentions of 
the framers of the amendment but on the judicial finding of 
those intentions. Although it had been the intention of the 
framers to give Congress full power to protect negroes in 
the whole range of rights, here a law which would be entirely 
within the competency of a state legislature, was declared to 
be beyond the competency of Congress. Surely a negro, 
decently clothed and conducting himself in an inoffensive 
manner, ought to have a legal right to a seat in any section 
of a place of amusement for which he offers to pay, or pre- 
cisely the same right that is accorded a white man. A 
degree of segregation may be mutually desirable in theatres 
and other places of amusement, but the facilities offered 
should be absolutely equal and without taint of inferiority 
or discrimination. 

7. Segregation in Transportation, Education, and City 

Blocks 

The Louisiana constitution of 1868, adopted under car- 
pet-bag domination, provided that, “ all persons' shall enjoy 
equal rights and privileges upon any conveyance of a public 
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character.” An act of 1869 applied the principle of this 
article to steamboats. A person of color was refused ac- 
commodations in the cabin, specially set apart for white 
persons, of a Mississippi River steamboat engaged in inter- 
state commerce. Chief Justice Waite said: “ No carrier of 
passengers can conduct his business with satisfaction to him- 
self, or comfort to those employing him, if on one side of a 
state line his passengers, both white and colored, must be 
permitted to occupy the same cabin, and on the other be 
kept separate.” ““ He held that this Statute was a regula- 
tion of interstate commerce not within the power of the 
state. “ If the public good require such legislation, it must 
come from Congress, and not from the states.” 

Yet when a southern state passed a law making the exactly 
opposite regulations, but applicable to railway conveyances, 
the law was sustained by the United States Supreme Court 
as a legitimate state police regulation. Professor Freund 
puts the argument In the following words : “ Transportation 
companies may be subjected to public control In the interests 
of public convenience and comfort, and If separate accom- 
modation is generally demanded, and not unreasonably bur- 
densome, it may be compelled by law. It then follows also 
that the failure to provide it or the failure to maintain It on 
the part of the railroad company, may be visited with pen- 
alties, and a passenger who intrudes himself Into a compart- 
ment in which he is not wanted may likewise be punished.” 

In the case of Plessy v. Ferguson the court said : “ A statute 
which implies merely a legal distinction between the white 
and colored races — a distinction which is founded in the 
color of the two races, and which must always exist so long 
as white men are distinguished from the other race by color 
— has no tendency to destroy the legal equality of the two 
races, or reestablish a state of involuntary servitude.” 

The two races, though segregated on railway trains by the 
laws of some states, are entitled to absolute equality of 
treatment. When they pay for first-class tickets they are 
entitled to first-class accommodations. When there are 
not enough of one race to support the maintenance of a 
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special service, such as sleeping car or parlor car, the car- 
rier may not deny to individuals of that race such service. 
It is refreshing to read of a group of up-standing colored 
delegates to the National Conference of Social Work going 
to Memphis, Tenn., from Cincinnati in a Pullman and sur- 
prising the white red caps when the colored passengers ap- 
peared to claim their baggage.^* 

Segregation in schools is generally required in the south- 
ern states and is frequently practised in northern. It has 
been sustained in both federal and state courts with the 
condition that there be equality of privileges. Where there 
are laws prohibiting intermarriage it is consistent w'ith their 
policy that separate education be required both in public 
and private institutions. It is in the interest of discipline 
and the moral progress of both races that they be kept sepa- 
rate in the period of adolescence. Only by the adoption of 
segregation in education may well-trained colored teachers 
in any proportionate number find public employment. 

Segregation in city blocks is a matter of vital interest to 
society. A degree of segregation is enforced already by 
custom, sometimes enforced by race riots. But the effort 
to express the unstable custom in law with full recognition of 
the needs of both races and a full protection of vested rights 
has unfortunately so far been defeated by the courts, as in 
the case of Buchanan v. Warley.^ The reason for the de- 
cision cannot be detected from the recited platitudes, but it 
may have been the fear of still more congested black belts 
in our cities. Does not society owe to its negro citizenry, 
that, as wards of the state, the colored people shall be so 
housed as to «»ontribute to their welfare, their content, and 
their pride? Whole blocks here and there should be pur- 
chased by a public corporation, created for the purpose, and 
the houses constructed or reconstructed, and made habitable 
and attractive, then sold to colored purchasers on the install- 
ment plan, the corporation retaining a measure of control 
for the advantage of all. , 

Indians are Indians, and negroes are negroes, and whites 
are whites. There are differences far deeper than the skin, 
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but there is no Inferiority and no superiority. Races have 
not the same heredity, and mere repeal of unjust discrimina- 
tions does not equip all for a fair and equal contest. But In 
spite of disadvantages men and women of color In every field 
of effort have achieved remarkable success. Many thou- 
sands may recount with manly satisfaction and with thanks- 
giving to God what they have accomplished. Still there is 
a debt of society to all our citizens of color, not yet paid. 

^ Weatherford, W. D., The Negro from Africa to America^ pp. 76, 93. 

2 West, G. M., The Status of the Negro in Virginia^ p. i. 
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CHAPTER HI 


ORIENTALS BORN IN THE UNITED STATES 

I. The Problem of the Negro Followed by the Problem 
of the Oriental 

In tracing the stages through which negroes have ad- 
vanced both in status as to citizenship and as to special 
protective legislation, we have found no little satisfaction 
in the fact that the race has been admitted to full citizenship, 
and yet under the police power it is possible to give negroes 
the special paternal aid which their differences from the 
whites indicate as essential to their progress. Had the strict 
historical order been followed and we had first studied the 
problem of the Indians, the aboriginal occupiers of the soil, 
we would have come to the same conclusions as to them. 
The constitutional protections set up primarily in aid of the 
negroes became also timely aid to another sorely oppressed 
class of persons, corporations.^ Our study of corporations 
as partial citizens will follow that of full citizens, but had 
we taken them In the historical order we would have come 
also to the startling conclusion that corporations ought to 
have the status of citizens and yet should be wards of the 
state and nation, because of their great social utility and 
their correspondingly great social potentiality for evil. The 
problem of th* oriental In the United States became acute at 
a still later period, and the same constitutional protections, 
though npt exclusively, have been claimed by this new racial 
element of our population. Here we are concerned with 
peoples of a far older civilization than our own, and though 
the laboring classes from the far-eastern lands are law- 
abiding, thrifty, and clever, probably surpassing our own 
people in these excellent traits, their essential racial differ- 
ence is unquestioned. Is the racial difference from the whites 

a*' : 
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SO fundamental as to assign the oriental to a separate class, 
such as was formerly assigned to the American Indian, 
with the result that children of orientals would not be 
deemed citizens, though born in the United States ? Would 
the policy of the country expressed in its laws upon natu- 
ralization aid in the interpretation of the concept natural- 
born citizen when applying the law of the soil? Would the 
possible introduction of a large unassimilable laboring class 
expose the country to economic and racial struggles danger- 
ous to our democratic institutions? Ought special protec- 
tion to be thrown about orientals, legally In the country, 
and their children, born here? Does the honor and safety 
of the country also require such protective legislation? 
These are the phases of the problem of the oriental to be 
considered in this chapter, though some answers may be 
more fully given in later chapters. 

2. Persons Born in the United States, Not Subject to the 
Jurisdiction Thereof, and Not Citizens 

International law recognizes certain classes of persons 
as not citizens of the country of their birth because not sub- 
ject to its jurisdiction. American law at a very early period 
made still further exceptions to the operation of the law of 
the soil, also resorting to the legal fiction of absence of 
jurisdiction. In the decision of the Slaughter House cases ® 
Mr. Justice Miller refers to these exceptional classes, evi- 
dently thinking primarily of those recognized by Interna- 
tional Law, when he says, speaking of the 14th Amendment, 
“ The phrase ‘ subject to its jurisdiction ’ was intended to 
exclude from its operation children of ministers, consuls, and 
citizens or subjects of foreign states born within the United 
States.” If this were a correct exposition of the 14th 
Amendment, children of. orientals born In the Unifed States 
would not be citizens. But Willoughby says that this inter- 
pretation was mere dictum and “ incorrect dictum as far as 
regards persons born within the United States of parents 
who are aliens.” ^ And Dean Hall of the University of 
Chicago Law School goes further, saying, “ This exemption, 



34 CITIZENSHIP 

however, does not apply to the children of consuls nor to 
other foreign agents whose duties are not diplomatic.” 
According to him the following persons are excluded as not 
subject to the jurisdiction : (i) Children of diplomatic 
representatives, (2) Children born on foreign public ves- 
sels, (3) Children of public enemies in hostile occupation of 
territory, and (4) Expatriated persons. To these he added 
a class created by American law, since repealed, (5 ) Tribal 
Indians. At a still earlier period there was another class 
excluded from citizenship by birth, (6) Children of slaves 
and, according to Chief Justice Taney, children of free 
negroes.® This law, if it was the law, was repealed by the 
14th Amendment. This last exemption could not be based 
on the jurisdictional fiction, but on the more substantial 
reason of difference in race. If American common law or 
statute law has repeatedly modified the English common 
law to meet the actual facts of racial differences existing in 
this country, there was basis for the dictum of Justice 
Miller, but it failed to entrench itself as the law. 

3. Naturalization Permitted to Aliens Who Are Free 
Whites or Persons of African Descent 

By act of 1 802 only free white persons were made capable 
of naturalization. By act of 1870 this provision for natu- 
ralization was extended to persons of African descent.® 
Under these acts naturalization was refused to Chinese, 
Japanese, Burmese, and American Indians, born in Canada. 
By act of 1882 there was the specific provision that no court 
should admit a Chinese to citizenship.' It was possible, it 
would seem, tp extend the principle of this legislation, or, in 
other words, to interpret the policy of Congress as expressed 
in these laws, to the point of denying citizenship to children 
of orientals. 

On the other hand, by act of 1900, providing a govern- 
ment for Hawaii, citizens of that republic were declared 
to be citizens of the United States.® Chinese citizens of 
Hawaii, together with native Hawaiians and persons of 
other nationalities, became American citizens. N. Faun, 
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a Chinese, was admitted to Hawaiian citizenship in 1892 
and was a citizen of the republic in 1898. In 1901 he ap- 
plied for a passport as a citizen of the United States and 
received it.® Yet American citizens, residents of Hawaii, 
of oriental birth or ancestry, formerly were not even per- 
mitted to travel as visitors in continental United States. 
Now American citizens of oriental ancestry may enter “ pro- 
viding they hold special certificates authorized by the De- 
partment of Labor.” Thus we find that natural-born 
citizens of the United States, of oriental ancestry and Ha- 
waiian residence, are denied certain rights possessed by 
other natural-born citizens of the United States. A dis- 
tinction is made on basis of race. 

4. Chinese Children, Born in the United States, Whose 
Parents Owed Temporary Allegiance to the United 
States, are Natural-born Citizens 

Although the annexation of Hawaii involved as an In- 
cident the collective naturalization of Hawaiian citizens 
of oriental birth or ancestry, yet as Immigration of Chinese 
laborers was prohibited or their naturalization by formal 
papers, and as those naturalized by annexation of the re- 
public were given restricted rights, it would still be consistent 
with the policy and laws of Congress to deny to children of 
Chinese parents, born In continental United States, the 
status of natural-born citizens. 

Such possible denial was judicially prohibited by the 
United States Supreme Court in the case of United States v. 
Wong Kim Ark in 1898, the very year of the annexation 
of Hawaii. The single question for determination, the court 
affirmed, was “ whether a child born in the United States of 
parents of Chinese descent, who, at the time of his birth, are 
subjects of the Emperor of China, but have a permanent 
domicil and residence in the United States, and are there 
carrying on business, and are not employed in any diplomatic 
or official capacity under the Emperor of China, becomes at 
the time of his birth a citizen of the United States.” The 
court quotes from Lord Coke that the jurisdiction over a 
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resident alien was “ strong enough to make a natural subject, 
for if he hath issue here, that issue is a natural-born sub- 
ject,” and from an American essayist that a child of an alien 
“ if born in the country, is as much a citizen as the natural- 
born child of a citizen.” The court holds that the amend- 
ment “ affirms the ancient and fundamental rule of citizen- 
ship by birth within the territory,” with the qualifications 
as old as the rule and one additional qualification applying 
to children of tribal Indians. According to the opinion of 
Justice Gray birth and naturalization are the two sources 
of citizenship; the former is birth in the United States and 
the latter is by operation of law or treaty. The constitu- 
tion governs the former, and Congress may regulate the 
latter. Congress may enlarge or abridge the rights of aliens 
to be naturalized, but no act of Congress can affect citizen- 
ship acquired as a birthright by virtue of the constitution 
itself. Wong Kim Ark was a citizen who upon returning 
from a temporary visit in China could not be denied ad- 
mission to the United States. 

The decision appeals to our sense of justice, but so also 
would a decision condemning naturalization laws that dis- 
criminate between persons on the basis of race. On the 
same principle our immigration laws could be judicially 
vetoed. But the protest would immediately ring out that 
every people exercise the right of determining whom they 
will admit as immigrants and citizens, and that the general 
principles laid down in the constitution were not meant to 
prohibit the exercise of these powers by the political depart- 
ments of the government. The general principle of the law 
of the soil that status is determined by place of birth has 
always been subject to qualifications created by custom or 
legislatiqn, and the statement of this general principle in 
the 14th Amendment, except as applied to negroes, was 
probably not intended to forestall the creation of future 
qualifications as the need should arise. The denial of power 
to Congress is therefore to be criticized, especially as that 
question was not before the court. The decision appears to 
deny the validity of action subsequently taken in restricting 
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the rights of American citizens of oriental ancestry, resident 
in Hawaii. Furthermore it is amusing to read that children 
born abroad to American fathers are naturalized citizens. 

5. The Prohibition of Immigration of Chinese Coolie 

Laborers 

While the decision in the Wong Kim Ark case is criticized 
as unduly tying the hands of Congress, yet under the laws 
of Congress as they then stood it was possible either to find 
Ark a citizen or an alien. We approve the finding that he 
was a citizen, as more favorable to liberty and more con- 
sonant, in his case, with justice, since he desired to be de- 
clared a citizen. Chinese who legally came to this country 
and whose conduct was in accord with the conditions of 
their entry, certainly had a vested right in their residence, 
even though it was technically temporary and their alle- 
giance to the United States was likewise temporary. In the 
opinion of the writer their children, born here, should have 
the same vested right, either as citizens or as resident 
aliens, according as Congress and the Chinese, born here, 
mutually determine. The Wong Kim Ark case decided, 
however, that they are citizens, whether they will it or 
not, and whether Congress wills it or not. But Con- 
gress was left the power to regulate immigration and 
naturalization. 

The events which made regulation necessary must be 
reviewed. A, H. Smith,^^ a missionary, made a thorough 
investigation of the treatment accorded the Chinese labor- 
ers, and wrote a flaming indictment against the lawless ele- 
ments that violated the legal rights of the Chinese and 
against the American people who failed to enforce the law 
and protect the Chinese. He claims that the coming of the 
Chinese was at our urgent invitation at the tim”& of the 
discovery of gold in California and was due to the absolute 
necessity of cheaper labor. “ They were invaluable in 
every capacity, as they always have been in each of the many 
lands to ■vSfliich they have migrated. The steamer com- 
panies in every way encouraged and facilitated emigration. 



CITIZENSHIP 


38 

Without the Chinese the continental railways could not have 
been built. There was a gradual expansion of Chinese 
activities in all forms of useful service in towns and in settle- 
ments, but the Chinese also took up abandoned workings in 
mines and streams and made them pay. But race prejudice 
soon got upon their trail. Chinese testimony was not ad- 
missible in courts of law, leaving them a helpless prey to 
violence which was never lacking. A Chinese was taxed 
over and over again on the same mining property by armed 
and lawless men whom he had no power to resist. His 
legally acquired mining claims were raided, his dwellings 
destroyed, whole settlements broken up, and countless un- 
provoked and brutal murders committed not only in the 
hamlets and towns on the Pacific coast, but In the large cities 
as well.” Smith gives numerous and distressing details of 
these outrages. The pioneer days of faraway California 
were doubtless picturesque, but sordid, and, in the treatment 
of the Chinese, cruel. As the movement of population re- 
doubled from both directions the contact between Europe 
and Asia became more bitter. It was a race war growing 
out of economic struggle. Occidental labor concluded it 
could not compete with oriental labor, and must withdraw 
or drive the other out. 

Governor Stephens’ letter of June 19, 1920, to the Sec- 
retary of State of the federal government says: “Forty 
years ago the California race problem was essentially a 
Chinese problem. At that time our Japanese population was 
negligible. The Chinese immigrants, however, were arriv- 
ing in such numbers that the people of the entire Pacific slope 
became alarmed at a threatened Inundation of our white 
civilization Ky this Oriental influx. Popular feeling de- 
veloped to such a pitch that many unfortunate incidents 
occurred of grave wrong done to Individual Chinese as the 
result of mob or other illegal violence. Our country became 
awakened at the growing danger, and Congress passed the 
Chinese Exclusion Act providing for the exclusion of all 
Chinese laborers and the registration of all Chihese at that 
time lawfully within the country.” The Geary Exclusion 
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Act was passed in i882d* From the census in 1880 to that 
of 1920 the reduction of Chinese population in the United 
States was from about 130,000 to 75,000. In the one state 
of California the reduction from the census of 1890 to that 
of 1920 was from 72,472 to 33,271. The testimony of the 
California Board of Control is as follows: “ Because the 
Chinese have been residents in California for many years, 
dating back as far as the mining days of ’49, it naturally 
follows that a very large part of the present Chinese resi- 
dents of California are native-born Californians. Except 
for a few large agricultural corporations, the Chinese are 
generally engaged in small commercial enterprises supply- 
ing the needs of their own countrymen. Owing to the 
effectiveness of the Chinese Exclusion Act, the Chinese can 
not be considered a menace for the future.” 

6. The Immigration of Japanese Laborers 

The forced reduction of cheap Chinese coolie labor on the 
Pacific coast resulted in the stimulation of immigration from 
other Asiatic lands. The change of policy in Japan in 1885, 
permitting thereafter emigration, brought thousands to 
Hawaii and the United States. The increase was so marked 
after 1898 that California alone in 1919 had a Japanese 
population of 87,000, including about 5,000 American-born 
Japanese being educated in Japan. 

According to the California Board of Control the orien- 
tal was of no appreciable value as a farm laborer to the 
American farmer. Probably there were more white labor- 
ers working for oriental farmers than there were oriental 
laborers working for American farmers.^® Dr. Gulick notes 
incidents which seem clearly to indicate that organized labor 
felt no menace in Japanese labor.^’^ 

The Japanese immigrant laborers were said to occupy the 
status of laborers but a remarkably short time, and then in 
the employ of one of their own people, preferably of their 
own clan. They quickly graduated into lease holders and 
crop contractors, coming into direct competition with Ameri- 
can farmers. If American farmers maintained their stand- 
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ards, as to dwellings, hours of labor, and Sunday rest, and 
did not employ their women and children in the fields, they 
were unable successfully to compete with the Japanese farm- 
ers. Already in 1920 Americans in some lines of farming 
had yielded to the Japanese ninety-five per cent of the 
business.^® 

In the fishing business in that same year in California 
there were more Japanese than any other nationality. The 
boats, used by them, were registered as Japanese-owned and 
were mortgaged to the canneries. This practise was claimed 
to be in violation of federal law, and would be especially 
dangerous in time of war.’-® 

Speculators in land favored Japanese farmers, as they 
demanded less improvements than American farmers would 
require. Commission houses welcomed the Japanese and 
financed them through their banking connections, but pres- 
ently the Japanese introduced their own cooperative bank- 
ing and distributing agencies.®* 

The result of Japanese efficiency and success in many 
fields was the raising against them of insistent but not law- 
less opposition. This brought quicker results than the mad 
methods of the generation before. 

7. The Gentlemen’s Agreement and the Picture Brides 

The opposition to the planting of another alien popula- 
tion in the Pacific coast states became active about the year 
1900. The California Labor Commission investigated the 
employment of Japanese laborers, and made criticisms simi- 
lar to those previously made against the Chinese. The 
federal Immigration Bureau investigated charges of viola- 
tion of the contract labor law and showed that twelve emi- 
grant companies had representatives in the United States. 
The governor of California began to call on Congress for 
the exclusion of not only Chinese but other Asiatic peoples. 
In 1907 President Roosevelt refused admission to Japanese 
laborers coming from Mexico, Canada, and Hawaii. In 
that year the Japanese government consented to the Gentle- 
men’s Agreement by which Japan was to issue in the 
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future passports only to non-laborers or to laborers who 
were coming to the continental United States to resume 
a formerly acquired domicile or to join a parent, wife, 
or children residing here. It is claimed that the Japa- 
nese government acted in good faith in observing this 
agreement. 

For a time at least the number of Japanese men departing 
from the United States exceeded the number admitted. But 
the number of women entering the country vastly increased, 
and a large proportion of these women, given passports as 
wives of Japanese in this country, were “ picture brides,” 
married in Japan by a ceremony which did not require the 
presence of the groom. The women after admission were 
really agricultural laborers and soon were mothers of 
rapidly increasing offspring. These picture brides had a 
fecundity far in excess of American women. There was the 
menace of a large Asiatic population enjoying every right 
of American citizenship. 

This menace was envisioned by the California Board of 
Control in the following representation. “ California bears 
in mind that there are now [1920] 21,611 Japanese minor 
children, born in California, all of whom will shortly become 
full-fledged voters, some already having acquired that right. 
To this number must be added approximately 5,000 Ameri- 
can-born Japanese temporarily domiciled in Japan for edu- 
cational purposes who are eligible to return here at any time 
and who will, upon reaching majority, exercise the right to 
vote. Besides must be counted those Japanese who are 
citizens of the Hawaiian Islands, and, therefore, American 
citizens, and who are coming to California in«ver increasing 
numbers. Considering the preponderance of Japanese 
population in certain California localities, the results that 
will follow in the future from this voting privilege merit 
serious consideration.” The last of <-he picture brides 
came in 1924, when the Gentlemen’s Agreement was brought 
to an end^by the passage of the Immigration Act of that 
year which has given such serious offense to Japan. 



CITIZENSHIP 


42 

8. The School Question 

In 1905 the San Francisco Board of Education resolved 
to establish separate schools for Chinese and Japanese. 
After the fire an oriental school was established in the center 
of the city. The school question became an international 
issue. Undoubtedly segregation in schools is constitutional 
if the facilities are equal, but this segregation policy deeply 
offended the racial pride of the Japanese. In a number of 
school districts in California the Japanese constitute the 
major part of the attendants, the Japanese and whites at- 
tending the same school together. In addition to the 
American schools the Japanese often attend Japanese lan- 
guage schools in which they are taught the language, cus- 
toms, history, and religion of Japan. It is claimed that 
these supplementary schools, 75 in number, neutralize 
the influence of the public schools, together with the home 
teaching and influence.^'^ Yet it was the testimony of 
Professor Miller,^’ on the other hand, that there was no 
real problem connected with Japanese children on American 
soil. 

9. The Land Question 

The same writer believed that there was no real land 
problem in 1913 when the anti-Japanese land laws were 
enacted by the California legislature, but the Board of 
Control insisted that there had been a menace in 1913, and 
there was still a menace in 1919.^“ The board found that 
in 1919 sixteen per cent of the irrigated lands, the most 
productive in <the state, were owned or under contract of 
sale or under crop contract by Japanese and Japanese- 
owned corporations. The law of 1913 of California pro- 
vided that aliens ineligible to citizenship might acquire land 
in the state to the extent prescribed in any existing treaty. 
But the existing treaty with Japan did not provide for pur- 
chase of agricultural lands by Japanese. The f^ording of 
the statute seemed to imply that California did not concede 
to the federal government full treaty power over the sub- 
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ject. The Statute further provided that such aliens might 
lease lands in the state for agricultural purposes for a term 
not exceeding three years. The same limitation 
upon corporations in which the majority of the stock was 
owned by such aliens. The intent of this law was clearly to 
prevent aliens who are ineligible to citizenship from owning 
land in California. But this law was evaded by the expedi- 
ent of purchasing land in the names of American-born chil- 
dren. Few of these American-born children in 1913 or even 
ill 1920 had attained legal age, so the purchases were made 
through guardians or trustees. Also corporations were 
formed to evade the law andpurchase agricultural lands, the 
majority of stock being held by the American attorneys for 
the corporations. Regret was expressed that attorneys 
would thus barter their talents for the evasion of law. 
The result of the agitation was the passage in 1920 of an 
initiated measure, approved by the Board of Control, for 
the prohibition of these evasions. 

Though this initiated bill came before the people with 
the active support of the public authorities, the governor 
expressing his desire and expectation that it would be en- 
acted by an overwhelming majority of the voters, the in- 
formed Christian conscience of the state lifted its voice in 
protest. The American Committee of Justice was organ- 
ized and published its appeals in every county of the state. 
That nearly a third of the voters registered their dissent, 
heeding the arguments advanced by prominent educators, 
religious leaders, and men of affairs, overwhelmed their 
Japanese friends with a sense of gratitude, according to the 
New Worldf^^ a Japanese daily newspaper o^ San Francisco. 
Members of the faculty of Leland Stanford University®^ 
described the terms of the bill and condemned its policy in 
the following words : “ This measure is designed to prohibit 
the leasing of land by aliens ineligible to citizenship, to pre- 
vent such aliens from holding shares in any corporation own- 
ing agricultural land, and to prevent the native-born children 
of such aliens from having land held for them by their 
parents. The reason most commonly advanced for such a 
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law is to ‘ keep California white.’ As a matter of fact, it 
will not have the slightest effect upon such a desirable end. 
The control of immigration is vested in the United States 
government. . . . The proposed measure also is contrary 
to the whole spirit of our institutions. Everyone must rec- 
ognize that the Nation has the right to scrutinize carefully 
every alien whom it admits to its shores. But once ad- 
mitted, the Nation must see to it that all aliens are treated 
with absolute fairness and Impartiality.” Yet on the other 
hand it must be noted that similar laws, though not so dras- 
tic, have been passed In other states of the union and In 
foreign states. Japan up to the time of the passage of this 
initiated law did not extend to aliens the right to own or 
lease agricultural lands. 

10. Citizenship Laws of Japan and the United States 

Compared 

The law of the United States deems children born abroad 
to American fathers, to be citizens of the United States, but 
this privilege does not descend to children whose fathers 
never resided in the United States. The law of Japan is 
similar in that Japanese, wherever born, are citizens of 
Japan, but this privilege descends without limit as to number 
of generations. Thus according to the laws of both nations 
there may be double citizenship. The United States gives 
an election to its citizens born abroad, between the ages of 
l8 and 21. Japan gives an election to its citizens born 
abroad, before the age of 15, acting through their legal 
representative, between the ages of 15 and 17, acting in 
their own behalf, but never after the age of 17, unless they 
have presented^ themselves for military duty. The United 
States recognizes the natural right of expatriation, but Japan 
does not recognize this principle, and citizens born abroad 
must obtain the permission of the Japanese government to 
renounce their allegiance to Japan. The policy of the 
United States is to release the allegiance of its citizens who 
have taken up permanent residence abroad, but the policy 
of Japan, like that of Germany formerly, is to hold on to 
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the allegiance of its citizens. In case of war this dual citi- 
zenship is thought to be a positive danger.®^ 

II. The Policy of a Homogeneous Democracy 

The solution of the Indian problem has been a costly 
experience, attended by many mistakes. Had there been 
amalgamation in the early period of settlement the influence 
on our national character would have been unfortunate. 
The negro problem will never be solved till the two races 
amalgamate, but that solution ought not to be favored by 
either the white or the black. The almost impossible policy 
of segregation, justice, and mutual good will must therefore 
continue. But to add another race problem would invite 
disaster to our democratic system. However great is our 
admiration of Chinese, Japanese, and the other peoples of 
the Far East, and they are worthy of very sincere appre- 
ciation, we rightly desire a homogeneous population, so far 
as it may now justly be attained. 

^ United States v. Northwestern Express Co., 164 U. S. 686. 

2 16 Wall. 36. 

^ Willoughby, W. W., Constitutional Lem), VoL L, p. 270, Note, 

^ Constitutional 

® According to Hall, p. 67, only two justices concurred with the chief 
justice on this point. 

® Revised Statutes, 21695 Comf tied Statutes to 1918, Sec. 4358. 

Comf tied Statutes to 1918,860.4359. 

® Ibid., Sec. 3647. 

^ 23 Ops. Atty. Gen. 509. 

American Year Book for 1925, p. 214. Ibid., for 1926, p. 215. 
The Newlands’ Resolution prescribed that no Chinese . . , shall be allowed 
to enter the United States from the Hawaiian Islands.’^ Comf tied Statutes 
to 1918, See. 4335. 

169 U. S. 649 (1898), 

China and America Today, 163—166. 

State Board of Control of California, California and the Oriental, 
1922, p. 7. 

Cotnf tied Statutes to 

State Board of Control, o^. p. 115, 

Ibid., ji. 115. 

Dr. Luther Gulick, American Democracy and Asiatic Citizenship, p. 213. 

State Board of Control, 0^. ctt., 117. 
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State Board of Control, pp. 105 ff. 

Ibtd,^ pp. 93 if. 

Ibid.y pp. 175 ff. 
pp. 151 If. 
p. 207. 

7^2^., pp. 213 If. 

Prof. Miller, American Committee of Justice. 

State Board of Control, of. cit.j pp. 45 If. 
pp. 62 If. 

National Sufremacy,^^. 1 

American Committee of Justice, Arguments against the California 
A lien Land Law, 1^10. 

American Committee of Justice, of, cit,, Article from New World, 
Nov. 10, 1920. 

American Committee of Justice, of, cit.. Appendix No. 1. 

State Board of Control, of, cit,, pp. 1 95 If. 



CHAPTER IV 


THE STATUS OF WOMEN 

I. The Ban Upon Coolie Laborers and the Emancipation 

of Women 

There are no inferior races, but if there are, the Chinese 
and Japanese, born in the United States, are not inferior 
to anybody. The children with snapping black eyes, young 
people with eager, alert faces, quick to catch American ways, 
and adults surrounding themselves with the evidences of 
their thrift and Industry, show that oriental stock will grow 
and thrive in the new land. But orientals are different from 
occidentals and practically unassimilable, and would be 
quite so if they were here in overwhelming numbers. In 
the last chapter our purpose was to study the status and 
rights of an oriental population permanently established in 
our country, and the status and rights of immigrant orientals 
were considered only as related to the Introduction of 
another permanent racial element. The ideal is a homo- 
geneous people. Therefore Congress was justified in pro- 
hibiting the introduction of a vast coolie population, but a 
sharp criticism of the method employed was reserved for 
another chapter. It Is the contention of the writer that the 
constitution should have been so construed as to give to 
Congress the same po'wer over the admission fo citizenship 
of orientals, born in the United States, as Is conceded to Con- 
gress over the admission to citizenship of American indlans, 
born In the United States. The court, however, denied this 
power to Congress, arid declared that orientals born in the 
United States were made citizens by the constitution. Now 
that their status is fixed they should have every protection 
of citizens, and if they ever need special protection the 
police power of the states is broad enough to come to their 
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relief while the Fourteenth Amendment may be relied on 
to protect them from unjust discrimination by the states. 
The protection of oriental aliens will be discussed in its 
appropriate chapter. 

The ban upon Chinese coolie immigration was established 
in 1882, the ban upon Japanese laborers, in 1924; in the 
mean time a movement was under way more in harmony 
with the liberal professions of our republic, the movement 
for the emancipation and enfranchisement of women. It 
was more than an agitation for suffrage, yet outstanding 
events were the introduction in Congress in 1868 of the 
Susan B. Anthony amendment, at the time not much more 
than a gesture meeting with ridicule, its introduction again 
in 1918 when it passed the house but was defeated in the 
senate, notwithstanding the support of President Wilson,^ 
and its final introduction in 1919 when it was passed by both 
houses with the necessary majority, and after ratification by 
the required number of states was proclaimed Aug. 26, 
1920, to be a part of the constitution.^ 

2. Women in HomCy School^ and Industry 

It may be said that logically women constitute the first 
class the legal status of which requires definition, but we 
have been following the historical sequence in which great 
problems have been thrust upon the attention of our people. 
Yet in discussing the status of women we will begin as in 
the first chapter with the primitive Aryan family. The 
father was the protector from external danger. The mother 
was the maker of the home. The long period of gestation 
and the still longer period of infancy and childhood bound 
her for the greater part of her life to her offspring and kept 
her in a (state of relative retirement. Thus there developed 
in women a gentleness, a tenderness, a sympathy, a spirit of 
devotion and sacrifice, and a power of endurance that have 
made motherhood one of the divinest words in human lan- 
guage.® It is the mother instinct in women that makes them 
incomparable nurses, not only of children but of the sick 
and wounded of whatever age. The battlefield lost some- 
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thing of its terror when noble women went out to nurse the 
wounded in the Crimean War, our Civil War, and the Great 
War. The art of healing comes naturally to women, and 
therefore when walls of prejudice were broken down, it was 
found that they made successful physicians. This mother 
instinct of women has made them in a preeminent way the 
almoners and the social workers, trying to alleviate and 
heal the Ills of society. When factory girls need mothering, 
when women journeying to strange cities need guidance, 
when war-stricken lands need help, women are among the 
most successful organizers and workers. 

In the primitive Aryan home the mother was the teacher 
of the children, especially In their early Impressionable years. 
Women are the natural teachers of children, and so in fact 
to-day they are the teachers in all the grammar grades. 
We remember the women Vho taught us with gratitude and 
sometimes with veneration. Women are quite able, when 
permitted to obtain the necessary training, to teach the 
higher subjects in high school and college. Emma Willard 
of Troy broke down the barriers to women’s advancement 
in this profession, and now we have great leaders among 
them.^ Women, out of their deep emotional nature and 
strong sense of duty, have ever been the natural priestesses 
of religion. They have led the young unspoiled minds to 
grasp in some degree the mystic reality of their relation to 
God. Without such religious culture a man is poor indeed. 
Women are ever successful propagators of religion, but 
there is prejudice against their occupying the positions to 
which their gifts entitle them. Yet the Quakers have always 
admitted women to the ministry, and now m^ny denomina- 
tions admit them. A specialized form of teaching to-day Is 
journalism. It requires quick intelligence, vivacity* and the 
ability to tell a good story. This women possess, and so 
they make good journalists. 

In the primitive Aryan home there was the preparation 
of food In all Its processes from the grinding of the grain. 
Then gastronomy was the one really Important science. It 
is so still. In the home were made the butter and cheese 
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consumed by the family. There too were the distaff and 
the loom. Not only were the fabrics made in the home, 
they were made up there into garments and patiently orna- 
mented by the nimble fingers of women. In an industrial 
age when all these products of former domestic manufacture 
are made in factories, the women too have gone to the fac- 
tories to make there what formerly they made at home. 
This migration from the home to the factory may be re- 
gretted, but it was inevitable. This change would not have 
been so lamentable if the girls found over them motherly 
women and not male slave drivers. Heartless competition 
made necessary laws for the protection of women workers, 
and also women inspectors were necessary to enforce the 
laws. But no class can expect the fullest legal protection 
unless it possesses the suffrage. Women are reluctant liti- 
gants in law suits, but their interests should be protected. 
To this end attorneys of their own sex may be expected to 
understand their point of view. At all events women are 
often successful lawyers. Not only are women capable of 
making money, they are safe custodians of it. A Welsh 
banker of Minnesota told the writer that he was able to ac- 
quire a fortune through putting his earnings in his wife’s 
hands, so that all his life if he wanted ten cents he went 
to Mother for it. Women think in cents where men 
think in dollars. Not only do they become safe custo- 
dians of the week’s wages, they become quick-witted, alert 
bankers. 

In an age when the hunting season is restricted to a few' 
weeks in the late autumn, there seems little for mere men to 
do. Womerhare the equals of men, if not their superiors, 
but after all they are different from men, and that difference 
will lead most women to find their proper sphere and their 
greatest joy in the home. Men need not fear the competi- 
tion of women, for there is ample opportunity for all who 
have special aptitudes, whether they are men or women. 
The greatest liberty may well be given to all to choose their 
means of livelihood, both men and women. And women 
should choose, equipping themselves for self support, for 
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riches fly and husbands too. With labor made honorable 
there will be women enough to go out to service and to work 
in factories and to make any other honorable contribution 
to the general comfort and progress. We look with con- 
tempt upon a man who fits himself for no career other than 
that of a man of leisure. Women are setting up the same 
standard for their sex.' 

3. Status of Women in Roman Law 

Since women in the United States and England and Ger- 
many have battered down the walls of legal discrimination 
which formerly restricted them and are now demanding the 
absolute destruction of any remaining inequalities, it maybe 
profitable to study their status in Roman law. 

In the earliest times the wife was transferred from the 
worship and power of her father to the worship and power 
of her husband by a form of religious sacrament. She came 
into the legal status of a daughter to her husband. An- 
other form of marriage was a transaction like an ordinary 
transfer of property. A third form was prescription or use, 
an uninterrupted possession for one year. The husband had 
full property ownership with power of life and death.® But 
in later Roman law marriage became a simple contract, a 
lifelong union based on the mutual consent of the parties. 
Divorce then depended simply upon the will of the parties. 
But under the Christian emperors, particularly under Jus- 
tinian who promulgated the final codification, there was 
legislation to prevent divorce, and penalties were imposed 
on unjust repudiation.'' As to property rights the wife 
brought to her husband a dowry.® The husband had the 
management of this fund, but could not dispose of it or 
mortgage it. The wife had the independent management 
of her own property and a further right to see that'her hus- 
band applied the income of the dowry to its legitimate pur- 
pose. The husband provided a similar fund of the same 
amount and for the same purpose, the support of the wife 
and the exp*enses of the marriage state. This was called the 
donation® and might be termed the marriage settlement. 
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Upon the death of the wife the dowry reverted to her heirs 
and the donation reverted to her husband. Thus outside 
the dowry and donation, one' provided by the wife and the 
other by the husband, the property of each was distinct, 
and at the death of either the other did not inherit unless by 
will, which each was free to make. Thus the Roman law 
began by making a wife something between a daughter and 
property; it ended by treating husband and wife almost 
as equals, and almost equally the masters of their own 
property. 

4. Status of Women in English Common Law 

Having seen that Roman law under the influence of 
philosophy and Christianity softened the lot of women and 
ennobled the state of marriage, it is proper now to turn to 
the law out of which our own has grown. Under the old 
common law the civil rights of unmarried women were prac- 
tically on a par with those of men. A widow could be the 
guardian of her own children. Thus far the Roman law 
was equalled or even sui'passed. In the marriage state the 
husband possessed a limited right of correction, but this too 
had existed In the Roman law. This legal power of the 
husband has become obsolete, but wife-beating has not en- 
tirely disappeared in practice in the mother country. As to 
the property rights of the wife the common law, till repealed 
by modern statute law, did not compare in liberality with the 
later Roman law. The lands of the wife came into the life 
possession of the husband, and he could dispose of this life 
interest without her consent. The wife could not dispose 
of her own interest in her own lands without her husband’s 
consent. The law gave the wife a dower interest in her 
husband’s lands. He could not dispose of this interest of 
his wife in his lands without her consent. Her personal 
property became her husband’s at marriage. At his death 
she had no claim upon his personal property, except her 
personal clothes, if he had debts or chose to give it to others 
by will, but if he died intestate she was entitlecf to a third. 
The husband was responsible for wrongs committed by his 
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wife. She could not make a contract. He could desert his 
wife repeatedly and return from time to time to take away 
her earnings and sell everything she had acquired. Thus 
the legal personality of the wife was eclipsed by the legal 
personality of her husband. Divorce when granted at all 
was granted by act of Parliament, but till i8oi no woman 
dared apply for divorce, since women were advised to toler- 
ate the infidelity of their husbands. A double standard was 
applied, one to husbands and another to wives. In those 
days women did not possess even a limited suffrage in Eng- 
land, but now women possess equal public rights with men, 
and many of the inequalities of the common law have long 
since disappeared.^® 

5. Status of Women in American Law 

The common law was inherited by all our states except 
that in Louisiana a code, based on the Code Napoleon, takes 
its place. The same reforms that have in successive waves 
swept many of the old inequalities and injustices from the 
law of England, have been operative in this country. In the 
more progressive states, as also in several of the self- 
governing dominions of the British Empire, the reforming 
movement has attained greater speed than in the mother 
country. The agitation for women’s rights began in the 
visit of a Scotchwoman in 1820. Strong-minded American 
women took up the cry and issued their Declaration of Sen- 
timents in' 1848. The campaign bore fruit immediately in 
New York, where a property bill was passed that same 
year, followed by a later act which completely emancipated 
the wife, gave her control over her property;, allowed her 
to make contracts and engage in business, made her joint 
guardian of her children with her husband, and, granted 
both husband and wife a one-third share in the property of 
the other in case of the other’s death. Thus New York 
became the pioneer; Ohio and other states followed. Susan 
B. Anthony became the leading suffrage advocate. Wyo- 
ming, in it 69, when still a territory, was the first to give 
full suffrage. Already a limited suffrage had been granted 
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in a number of states, and this in manifold forms prepared 
the way for eventual complete suffrage. 

(i) Personal Rights of Women 

Without attempting an exhaustive presentation several 
illustrative differences may be noted. Men and single 
women acquire the right of settlement in a particular place 
within a state on the same terms, but a wife’s settlement 
follows that of her husband. This becomes important in 
cases of poor relief, for localities often attempt to pass their 
poor on to some other. Some states provide that a wife, 
abandoned by her husband, may acquire settlement through 
authority of a court. 

The right to acquire a legal residence has a more general 
importance. According to the common law the legal resi- 
dence of a married woman follows that of her husband, 
but some states, like lowa,^® make an exception of a wife 
seeking divorce. Reliance on such a law, however, might 
prove worse than futile unless the matrimonial domicile of 
the couple was already Iowa, for a woman, there divorced, 
marrying again, might be declared a bigamist. 

A very important protection of young girls is to raise the 
age of consent. This in some states, following the common 
law, was as low as ten years of age. But most states had 
raised it, many to sixteen and some to eighteen, although it 
remains very low in some few states. The demand for 
proper protection is general in the country.^* 

(a) Property Rights of Women 

Without attempting to cover the confusing medley of our 
laws illustrations will be taken from unreformed bodies of 
law, comparing their provisions with provisions on the same 
subjects enacted for the governance of progressive jurisdic- 
tions. Arizona was in 1914 a state where the common law 
was somewhat modified by Spanish influence. This may be 
compared with Colorado where the Spanish influence was 
slight and where full woman suffrage had been granted. In 
Arizona the husband controlled the wife’s earnings; in 
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Colorado the wife controlled her earnings, and the husband 
could not assign his own without her consent. In Arizona 
she was compelled to sue jointly for personal injuries, and 
the damages recovered would be community property and in 
his control; in Colorado she could sue and be sued as if un- 
married. In Arizona the husband was legal guardian of 
minor children ; in Colorado the wife was joint guardian of 
their children with her husband with equal powers. Again 
we may compare the state of Mississippi with the district of 
Columbia. In Mississippi the husband controls the wife’s 
earnings; in the district the wife controls her own. In 
Mississippi he manages her separate property; in the district 
she manages her own. In the district too she can sue and 
be sued and carry on business as if unmarried; in Mississippi 
married women have no such rights. In Mississippi the 
father is legal guardian of his children; but in the district 
both parents are equal guardians of their children.^® 

(3) Labor Laws Relating to Women 

A great number of state laws affecting working women 
have been passed in recent years, following much the same 
movement in the industrial countries of Europe and the 
dominions of the British Empire, but generally social legis- 
lation in America follows not on the heels of British legisla- 
tion but lags many years behind it. The industrial revolu- 
tion did not so soon reach our land as it did the mother 
country. We held even more tenaciously to the philosophy 
of Classical Liberalism. We have been individualistic in 
the extreme and our jurists have been slow to catch the 
spirit of modern world jurisprudence. Ou» legislatures 
have been slow and timid lest laws, passed by every en- 
lightened country, would be declared unconstitutional. 
When yielding to the accumulated evidence of trained in- 
vestigators, laws so enacted have too often been declared 
invalid, not because of conflict with written constitutions 
but with legal doctrines read into them.“ 

It is not possible to do more than suggest the wide range 
of social legislation in the interest of women. It includes 
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laws regulating the length of the working day or week. The 
day ranges from eight hours in the more progressive states 
to twelve hours in one backward state, applicable to mer- 
cantile establishments alone. Laws for a day of rest and 
for rest periods are found in many states. There are also 
laws regulating home work. Mothers’ pension laws are an 
advanced form of social legislation.^’^ A minimum wage 
law of Congress was operative in the district of Columbia, 
and similar laws were in force in some fourteen states.’® 
Legislation governing the hours of women was based on 
the difference of women from men in their physical constitu- 
tion and liability to exploitation. Specialists like Professor 
Commons were able to show conclusively that there was the 
same justification for minimum wage laws for women.’” 
The United States Supreme Court by a five to four decision 
decided that the federal law was unconstitutional.^ The 
weight of juristic knowledge was on the side of the minority. 
Following this precedent the minimum wage law of Arizona 
was invalidated.”’ Only minimum wage laws on a volun- 
tary basis, like that of Massachusetts, are safe from judicial 
veto. Therefore we see the governor of New York in 1928 
proposing “ the establishment of a minimum wage board 
for women and minors, with investigative and recommenda- 
tory powers.” 

Social legislation in this country has frequently in its 
various forms made its appearance as protective legislation 
for women and children on the theory that they were not 
sui juris, like men, but wards of the state. Then, as it 
proved itself helpful to these classes, it was gradually ex- 
tended to selected classes of men whose special claim for 
protection could on one basis or another be sustained. 
Women have furnished a useful entering wedge for such 
legislation as modern states find necessary, but which con- 
servative America hesitates to enact. States which were 
early to adopt woman suffrage were leaders in enacting 
special protective legislation for women and children. Yet 
strangely enough the National Women’s Parfy advocates 
the adoption of the Lucretia Mott Amendment which would 
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guarantee men and women equal rights throughout the 
United States and in every place subject to its jurisdiction.^ 
Such an amendment, if adopted, would strike down all 
special protective legislation for women, and therefore is 
opposed by many organizations of women and by the Ameri- 
can Federation of Labor. Of course all social and eco- 
nomic injuries to women should be removed. 

(4) The Public Rights and Duties of Women 

In the year 1918 women possessed the right to vote for 
president and many other officers in twenty-one states, in- 
cluding fifteen states with full suffrage, four states with the 
so-called presidential suffrage, and two with participation in 
primary elections alone.“ In addition they exercised a 
limited local suffrage in many states. At the close of that 
year so strong was the movement toward the passage of the 
suffrage amendment, in recognition of the splendid war 
work of women, that it was felt “ the struggle was all over 
but the shouting.” Yet the consummation of their hopes 
came in 1920 so late that in many states there was not oppor- 
tunity for great numbers of women to register and vote in 
the presidential election of that year. In the older suffrage 
states it is claimed “ that women voted in as large percent- 
ages as men, and even in larger percentages than men in 
small towns and rural districts.” Nevertheless it is esti- 
mated that in the 1920 election one-third of the eligible 
voters failed to go to the polls. This surrender of the right 
to vote by vast numbers of the electorate is traced back to 
the campaign of 1896, every year increasing numbers regis- 
tering their indifference or content or discontent by absten- 
tion. In states like Indiana where the vote is close “ three- 
quarters of the eligible electors came to the polls in 1920 
and 1924.” Gosnell finds that in South Carolina in 1924 
ninety-four per cent of the eligible voters stayed at home 
and in Pennsylvania more than half. It is claimed that this 
is a dangerous surrender to party managers, that voting is 
a duty, so important to the permanence of democratic insti- 
tutions that a number of European democracies have re- 
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sorted to compulsory voting. The duty of voting miist be 
insisted on, and various women’s organizations are perform' 
ing a patriotic service in their efforts to bring out the woman 
vote. 

The Pennsylvania League of Women Voters has been 
active in investigating and exposing public abuses, such as 
the wasteful collection of taxes. The national organization 
has given its support to the passage of helpful federal laws, 
such as the maternity legislation and the independent citizem 
ship of married women. The legislative committees of 
many women’s organizations have been active and influen" 
dal. The natural advocates of their programs are the nine 
women who have been sent to Congress and the 122 women 
who in 1927 were members of state legislatures.^’' Not all 
are supporters of humanitarian legislation, for the author 
sent a questionnaire to a woman legislator in one of the 
middle Atlantic states who declined to answer the questions 
till she had the permission of her ward leader. It is to be 
hoped that not many are so pusillanimous. A vast number 
of executive positions are held by women, in the federal, 
state, and municipal governments. Public life has distinctly 
gained by the entrance of women into office, but there have 
been conspicuous failures as well.^® Women and men too 
should be proved and trained in the lower grades of office 
and advanced as they prove their worth. Ex-Senator 
Baily of Texas opposed the extension of suffrage to 
women because they were incapable of performing the three 
principal duties of citizenship: military service, sheriff serv- 
ice, and jury service. But in twenty-one states where they 
are eligible fpr jury service, the system has not descended 
in popular disesteem because of their admission. It is 
claimed that women are especially needed in cases involv- 
ing women and girls and in cases affecting public morals,” 
As to military and sheriff service they are competent, when 
trained, for either. A Florida sheriff’s wife in trailing, 
arresting, and bringing back escaped prisoners, and the 
Russian Battalion of Death have demonstrated what 
women can do. From the training of girl scouts they should 
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graduate into the militia and have one summer of intensive 
military training. No greater health measure for women 
could be proposed. 

^ American Year Book iot 1918, pp. 18 ff. 

^ American Year Book for i9i9> pp. 58) 227 ff. 
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CHAPTER V 


THE STATUS OF CHILDREN 

I. The Relation of Protective Legislation for Women to 
Protective Legislation for Children 

The movement for the emancipation and enfranchise- 
ment of women which began in the Jacksonian era was 
brought to a splendid triumph a century later. The status 
of children is always closely related to the status of women. 
The industrial revolution which took women from the home 
to the factory had an appalling effect upon the children of 
that period, first in England and later in every country 
which adopted the new industrialism. The result was a 
revolution in the minds of the people as to the function of 
government and the necessity of legislation. Social legisla- 
tion came in ever increasing volume. The Great War held 
back this sweeping flood for a time, but with peace the move- 
ment began to roll on again with currents of reaction setting 
in here and there in various countries.’- Social legislation, in 
its relation to children, made Its greatest effort in this coun- 
try in the passage of the Child Labor Amendment by Con- 
gress In 1924 by an overwhelming vote. This was followed 
by a surprising reaction and the temporary triumph of de- 
ceivers and deceived. It is to be hoped that the leaders now 
in training in our universities will have the brains and hearts 
to carry this movement to triumph by the ultimate ratifica- 
tion by the legislatures of three-fourths of the states. For- 
tunately there is no time limit within which this ratification 
must take place. 

2. The Child and Roman Law 

One of the brakes on progress Is the popular superstition 
that law is static, that the law was made by the inspired wis- 
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dom of an indefinite past, and that it is dangerous and itti- 
pious to try to improve the law. On the contrary law is the 
expression of the civilization, the culture, and the religion of 
a people. If the people are progressing their laws must 
change for the better. In substance and in enforcement 
there must be improvement. This idea of the changing 
nature of law is illustrated by the Roman law. Because 
Roman law was a changing system and yet was the founda- 
tion of modern law the author frequently begins the discus- 
sion of a particular subject with a presentation of the law 
of Rome on that subject. 

According to the early Roman law a father had the power 
of life and death over his children. He could sell them or 
make what disposition he liked. At the birth of a child he 
could recognize it or order its exposure. Thrown away it 
might die or be rescued by a person more brutal than its 
unnatural father, to be brought up as a slave, prostitute, or 
beggar. Religion and morals, exercised through the as- 
cending groups, based on kinship, were employed to curb 
this legal power of the father. A child was called an infant 
till the completion of the 7th year, and an impubes or youth 
from the completion of the 7th year to the completion of 
the 14th year if a boy, or of the 12th year if a girl. Young 
persons were called minors from the age of puberty to the 
age of 25 years. Even at that age they did not become their 
own masters, for sons, whether married or not, and daugh- 
ters, till married, were under the power of the father till his 
death. When the father died his children became sui juris, 
meaning no longer under parental authority. But if they 
were still infants or youths, guardians were appointed. 
Beyond the r4th year the boy had full proprietary capacity, 
but he was permitted to apply for a curator whereupon he 
ceased to have full proprietary capacity till he reached the 
age of 25 years. 

As the state became stronger and more conscious of its 
duties the law as to the power of the father w,as progres- 
sively changed to meet the progressing standards of religion 
and morals. The legal principle was established that the 
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State is the guardian of the child, the guardian-in-chief, 
above all other guardians. In the time of Justinian the last 
vestige of the right of sale, possessed by the father in rela- 
tion to his son, was destroyed. The proprietary capacity of 
the son during the life of his father was so increased by 
successive Christian emperors that in the time of Justinian 
the only incapacity continuing to attach to a son during the 
life of his father was his incapacity to acquire full ownership 
in property from his own father. What his father gave him 
remained technically in the ownership of the father. Thus 
the Roman law began with an exaggerated conception of 
the proper power of a father over his children, no matter 
what their age. It gave him absolute power. Gradual 
changes were introduced till only limited powers of chastise- 
ment and correction remained to him. The state had 
stepped in to protect the child. The state was above the 
father and above the guardian.^ 

3. The Child and German Law 

This Roman law idea, often described as paternalism, is 
characteristic of all continental European countries, and is 
especially characteristic of Germany. Under the monarchy 
Germany was paternalistic, and the new constitution is strik- 
ingly so. The power and duty of the parent is recognized, 
but the supreme power and duty of the state is asserted. 
Let us note the provisions on community life which present 
the relative powers and duties of parents and the state in 
relation to children: “It shall be the duty of the state 
and of the municipalities to maintain the purity, health, and 
social welfare of the family.^ . . . The education of their 
children for physical, intellectual, and social efficiency is the 
highest duty and natural right of parents, whose activities 
shall be supervised by the political community * . . . Youth 
shall be protected against exploitation as well as against 
moral, spiritual, or physical neglect. The state and the 
municipalities shall make the necessary provisions.” ° 
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4. The Child and English Common Law 

According to the common law a person under the age of 
twenty-one years is an infant, and one above that age is an 
adult. A man is said to be sui juris, for the meaning of that 
phrase in Roman law is not followed in the common law. A 
man is sui juris according to the common law because he 
possesses all the rights to which a freeman is entitled. He 
is not under the power of another as a slave, a minor, or the 
like. A woman is a ward of the state, even after her full 
emancipation and enfranchisement, because she is still in the 
need of special protective legislation. A child is a ward of 
the state, because he is not an adult and in view of his youth 
and immaturity is also in need of special protective legisla- 
tion. While a person is. an infant till the age of 21 years 
the infant may perform many legal acts before arriving at 
full age. A male at 14 is of discretion and may consent to 
marry. He may choose a guardian, and, if his discretion be 
proved, he may at common law make a will of his personal 
estate. He may act as an executor at the age of 17. A 
female at 7 may be betrothed or given in marriage. At 9 
she is entitled to dower. At 12 she may consent to mar- 
riage, and at 17 at common law she may act as executrix. 
In general an infant is not bound by his contracts, but the 
contract cannot be avoided by an adult with whom the in- 
fant deals. The protection which the law gives him to pro- 
tect him from improvident contracts, does not permit him 
to do injury to another. Therefore an infant is responsible 
for his torts, as slander or trespass, and an infant is respon- 
sible for crim&, although an infant under 7 years cannot be 
guilty of a felony or be punished for a capital offense. Such 
is the common law as to children when not changed by 
legislation.® 

While the common law in the period of the industrial 
revolution was archaic and inadequate in some provisions 
and was wisely protective of children in others, it was not 
in the spirit of the times to take interest in the life of chil- 
dren. A supposedly humanitarian theory had been adopted, 
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and disturbing facts which might prove it false, were not to 
be examined. It was a time of great inventions, reorganiza- 
tion of industry, movement of population, increase of wealth, 
intense competition, breaking down of ancient privileges, loss 
of occupation through changes in methods, and terrible suf- 
fering by multitudes of employers and employees who were 
defeated and crushed in the mad struggle. The desolate 
work houses were overcrowded. A large proportion of the 
working people was on the poor rates. The children of the 
poor were herded, exploited, and broken in body and soul. 
The philosophy of the time was Classical Liberalism, which 
said in effect: “Take away from every person any special 
privilege or protection; let the fit survive and unfit perish.” 
Benevolent thinkers might be shocked to see women and 
children trampled down, but they quieted rebellious scruples 
by the sage consideration that it was a necessary sacrifice. 
At a later time even Herbert Spencer defended this phi- 
losophy, but the Christian conscience of England rebelled 
against it. Investigation followed investigation. Remedial 
measures came in quick succession. A mental revulsion, a 
social transformation swept over England and every colony 
and continental European state where the industrial revolu- 
tion had supplanted the still older domestic system of pro- 
duction. No longer were little children “ regarded simply 
as wage-earning machines.” ^ The legislation of the new 
age was finally consolidated in the act of 1908. Says Alden 
in Democratic England: “The Children’s Act of Mr. 
Herbert Samuel is, in itself, a direct illustration of the great 
interest that is taken in every question affecting the physical 
and mental well-being of the child. ... It deals with prac- 
tically every form of infant and child life, the protection of 
infants and little children, the treatment of children in re- 
formatories and industrial schools, the question of juvenile 
crime, children’s courts, and probation officers. The Act 
supplements the deficiences of previous legislation.” ® An 
instance cited is provision of meals for necessitous children. 
It is impossible to even sketch the wide range of recent 
legislation. A statement of Mr. Alden is important in view 
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of legal arguments advanced in this country. “ The dis- 
grace of child labor has not been completely obliterated, 
although the right of the State, over against that of the 
employer or the parent, has more strictly limited child labor. 
However much such labor may be regarded as a necessity, 
it is a mistaken policy.” ® Speaking of the policy of the 
British Government when he described it in 1912, he said: 
“ The policy of the present government is to cut down child 
labor; to raise the school age; to make education in some 
sense compulsory up to the age of 16, and, finally, to insist 
upon some technical instruction or manual training which 
will allow of entry to a skilled industry later on in life.” “ 

5. The Child and American Law 

The common law of England is the law of every American 
state but one, as we have seen. The industrial revolution 
came in course of time and we ceased to be almost exclu- 
sively an agricultural country. We outstripped every coun- 
try in the volume of our industry. The philosophy of the 
Classical Liberal was also adopted here, especially by those 
who interpret the law, written and unwritten. Child labor 
in industry with the usual evils attending it was introduced 
here. In spite of the opposition of reactionaries in office 
and out of office the great Christian conscience of the people 
registered true here just as it had in England and in the 
continental industrial states. Laws which had been effective 
in other countries were adopted here. In some states for- 
eign standards were in some respects surpassed.^^ Ray- 
mond G. Fuller in Child Labor and the Constitution, 
published in 1^23, says: “Child labor . . . is no longer a 
matter of cruel slavery of little children in mines and fac- 
tories. . . . The worst evils of forty, twenty, even ten 
years ago have been removed or vastly abated, and the 
method of prohibitory legislation has played an effective 
part in this accomplishment.” Yet he asserts, “Abuse of 
children through abuse of their labor power continues to 
exist, and atrociously bad conditions may be found in cer- 
tain occupations.” 
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( I ) The Diversity of State Law, Especially of Child 
Labor Law 

Mr. Bruce M. Watson, managing director of the Public 
Education and Child Labor Association of Pennsylvania, 
said: “ Many states do not protect children from exploita- 
tion in employment. They permit little children at very 
early ages to be employed long hours, at unsuitable employ- 
ment, under unfit conditions, the children thus growing up 
without education and with impaired physical and mental 
development. According to the report of the Judiciary 
Committee of the House of Representatives . . . only 13 
states have laws which meet all the standards set up by the 
former federal child labor laws. Employers evade the child 
labor and education laws by sending work to another state 
or by bringing laborers from another state.” ” 

In 1924 the writer was told by a well-informed manufac- 
turer, himself opposed to child-labor legislation, that in one 
high-standard state (Massachusetts) great plants were idle 
because of the inability to compete with low-standard states 
which had recently established great manufacturing enter- 
prises. Indeed the high-standard state was sending money 
and managers to build factories in states where legislation 
was favorable and labor cheap. The writer could see that 
there was every prospect of reaction in high-standard states 
both in legal standards and their enforcement. 

In the winter of that year the author visited the capitals 
of several southern states which were making astonishing 
progress in the development of manufacturing. In one state 
where he went straight to officers whose dutie| brought them 
into direct knowledge of child conditions; he was told that 
poor farmers and mountaineers move to the industrial cen- 
ters and there live on the labor of their children. An officer 
reported that his department had found many maladjust- 
ments among families of this class. 

This evidence is quite in accord with the declaration of 
the former dean of the law school of the University of 
Pennsylvania that when he and others went before various 
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legislative committees in behalf of higher state laws on 
child labor, their opponents argued that higher standards 
would drive their clients out of the state and leave their 
employees to starve. 

{^) The National Character of the Problem 

In the year of 1928 we found the governor of Massachu- 
setts saying in his message : “ We cannot have our industries 
operated so that the employees work fewer hours and earn 
more money and the employers pay more taxes, and at the 
same time have the product compete in price with those of 
other states where the women and children work longer 
hours, where wages are low, and where taxes are much 
less.” “ The governor is arguing for economy, but that is 
a palliative ; there is no solution but a lower standard or a 
uniform standard. 

Since no state has the power to bar out the products of 
low-standard states, there can be no adequate relief but in 
uniform laws. Through state action this cannot be ob- 
tained so long as certain states are determined to build up 
their industry by the sacrifice of their children, their women, 
and their poor. Uniformity can be obtained only through 
federal action. 

(3) The Federal Child Labor Law, Enacted Under the 
Commerce Power, Declared Invalid in 
Hammer v. Dagenhart 

There was an emphatic demand of public sentiment for 
the passage of a federal law prohibiting the interstate com- 
merce in the products of child labor. Both political parties 
stood for the principle of the proposed law.^' Senator Bev- 
eridge, the learned biographer of Chief Justice Marshall, 
made a three days’ speech in behalf of a bill of this char- 
acter.^® Finally a child labor law was enacted in 1916 as a 
police measure under the commerce power and went into 
effect in 1 9 1 7. It was declared unconstitutional in 1918 by 
a divided court of five to four.^’ The court held that there 
was no intrinsic evil in the goods themselves, but the minor- 
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ity asserted that the power of Congress over interstate com- 
merce was unqualified and included the power to prohibit, if 
Congress found that the national welfare so demanded. 
Professor Powell of Columbia University said: “Where 
the court made a great mistake in the child-labor case was 
that it did not see that interstate transportation was a cause 
of the evil.” “ Professor Freund of the University of Chi- 
cago Law School suggested that Congress retain the act on 
the statute books in the hope that at some future time a 
favorable opportunity for the reconsideration of its validity 
might be presented. 

(4) The Federal Child Labor Law Enacted Under the 
T axing Power, Declared Invalid in Bailey v. 

Drexel Furniture Co. 

The decision in Hammer v. Dagenhart by a divided court 
was disapproved by great men who really know the law and 
by public sentiment in Congress and outside. An amend- 
ment to the revenue act of 1919 was drafted jointly by 
Senators Pomerene (Democrat) of Ohio, Lenroot of Wis- 
consin, and Kenyon of Iowa (Republicans), and was de- 
signed to replace the child-labor law that had been declared 
unconstitutional by the Supreme Court.^® The legal knowl- 
edge of Senator Pomerene was more recently recognized by 
his appointment as one of two attorneys to conduct the oil 
cases for the government. The new federal child labor law 
was enacted under the taxing power as an amendment of the 
revenue act. This law was regarded by the eminent lecturer 
on government at the University of Pennsylvania as abso- 
lutely proof against judicial annulment. Nevertheless the 
court declared the law unconstitutional. May 15, 1922. 
Professor Corwin of Princeton said of this decision: “At 
one stroke a new canon of constitutional interpretation is 
created and an out-of-date one is revived. . . . The only 
thing to be said for the new doctrine is that it will probably 
prove so unworkable in practise that it will not long sur- 
vive.” 
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(5) The Attempted Federal Amendment 

While each of these child-labor decisions overrode a long 
succession of precedents, the second one particularly by re- 
viving a doctrine, formerly held by one of the great political 
parties but repudiated by its practice when in power, that 
constitutional taxation is for revenue only, and by intro- 
ducing a new canon, often brought to the notice of the court 
but consistently repudiated, that the court may impute a 
wrongful motive in the legislation of Congress, otherwise 
valid, made clear the judicial veto upon effective federal 
child-labor legislation under the constitution as it stands. 
The only recourse was to fall back upon the states or to 
amend the constitution. Not much reliance could be put 
upon the former of these alternatives, for if some states 
clung to their low standards in spite of the incentive of 
federal law, how much greater would be their determination 
to resist the general will of the country, if there were no 
means to enforce that will ! Furthermore with low-standard 
states sending their child-made goods into the general trade 
of the country it was inevitable that manufacturers would 
plead for lower standards in high-standard states. During 
the war there had been a rush of children into industry. It 
had been advocated as a patriotic service, and so, for a time, 
law enforcement had been relaxed. Now after the war 
it was difficult to restore rigid administration of child-labor 
laws. It was necessary therefore to turn to the other 
alternative. 

In response to dominant public opinion President Hard- 
ing recommended the submissipn of a child-labor amend- 
ment to the people of the states. He said: “ We have two 
schools of thought relating to amendment of the constitu- 
tion. One need not be committed to the view that amend- 
ment is weakening to the fundamental law, or that excessive 
amendment is essential to meet every ephemeral whim. We 
ought to amend to meet the demand of the people when 
sanctioned by deliberate public opinion.” This recom- 
mendation was not received as a partisan measure, for the 
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amendment was passed by a vote of 297 to 69 in the House 
of Representatives and 67 to 23 in the Senate. The amend- 
ment was as follows : 

“ Section i. The Congress shall have power to limit, 
regulate and prohibit the labor of persons under eighteen 
years of age. 

“ Section 2. The power of the several states is unim- 
paired by this article except that the operation of state laws 
shall be suspended to the extent necessary to give effect to 
legislation enacted by the Congress.” “ 

This amendment which was thus proposed by Congress 
June 2, 1924, was referred to the people of Massachusetts 
in an advisory referendum in the following November and 
overwhelmingly defeated. In the year 1925 it was before 
43 legislatures and rejected by 22, which is more than a 
fourth of the states and therefore insured rejection. In 
that year only four states ratified the amendment and none 
did in 1926.’^* The defeat appeared to be definite. In 1925 
a high officer of a southern state was asked why the legisla- 
ture had rejected the amendment, and the answer was, 
an unintelligent farmer legislature, misled by the cotton 
manufacturing interest, but it was hoped that in five years 
these well-meaning members or their successors would be 
enlightened and would ratify the amendment which would 
be of incalculable benefit to the future manhood and woman- 
hood of the state. Lawyers in the employ of the National 
Association of Manufacturers appear to have led this at- 
tack on a reform sponsored by a vast array of organizations 
standing for sane and constructive social legislation. 

Such a reversal of what appeared to be intelligent public 
sentiment is strange beyond belief. But skillful magicians 
played upon the prejudices, superstitions, and interests of 
good people. They warned the people from laying unholy 
hands on the ark of the Govenant, the constitution; from 
changing the ideal balance between matters of nation-wide 
interest and of state interest which had been discovered by 
the framers and must remain unchanged like the laws of the 
Medes and Persians ; from the dangerous and growing evil 
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of collecting taxes in Massachusetts and spending the money 
for human betterment in Mississippi ; from imposing social 
legislation on Mississippi not locally desired ; from encroach- 
ing on states’ rights; and from appealing to the nation to 
reverse a sacrosanct decision of the United States Supreme 
Court. These arguments appealed to members of state 
legislatures, for it is of the very nature of political organs 
not to surrender power, except under the compulsion of 
public sentiment. There was apparently a reversal of public 
sentiment. Yet temporarily there was a wide interest 
in child-labor legislation under state auspices, but in 
1926 there was an apparent reaction when many bills 
were presented to let down the standards. Most were 
defeated, but the very attempts reveal a danger. Two 
decisions of the attorney general of Missouri, declaring 
child-labor laws unconstitutional, are regarded as 
most serious setbacks and contrary to world thought and 
experience.’** 

The policy of conservation of the nation’s greatest wealth, 
its children, has met but a temporary repulse, not a per- 
manent defeat. Yet the ill-effects of the delay may be felt 
for generations to come. “ When fifty-five per cent of the 
men from Pennsylvania who were examined in the first draft 
were rejected as physically unfit for military service, John 
A. Lapp explained this exceptionally high rate as probably 
due in large measure to the fact that Pennsylvania for some 
twenty-five years had not had an adequate child-labor 
law.” “ The slaughter of the innocents will go on till the 
enlightened conscience of the people of the nation is aroused. 
Ultimately reform is certain. 
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CHAPTER VI 


CITIZENSHIP BY BIRTH ABROAD TO 
AMERICAN FATHERS 

i. Review of Jus Soli or Right of Place 

We have been studying various classes of persons whose 
country of origin was the United States. We have seen 
that even by the strict construction of the right of place as 
inherited from England certain persons born in the national 
territory were not regarded as members of the nation, but 
were excepted under the fiction of extraterritoriality. Just 
as the common law was modified by administrative, judicial, 
and legislative action to meet conditions in America, so the 
law of the soil was modified in these same ways to meet the 
conditions of the country, resulting in a broad construction 
of the right of place. The general principle is that persons 
born in the national territory are members of the nation, but 
this principle is subject to necessary exceptions. The first 
of these was the tribal Indian, who was certainly born in the 
United States but by a fiction of the law was regarded as not 
born subject to the jurisdiction thereof. As the necessity 
of exceptional treatment passed away Congress admitted the 
Indians to the body of citizens, but some degree of excep- 
tional treatment will always be necessary because of the 
nature of the Indian. 

fir 

Negroes, born in the United States, though descendants 
of slaves, were in the early bloom of idealism brought 
under the strict construction of the law of the soil by judicial 
decision,^ but later when slavery was entrenched in a domi- 
nant section of the country and free negroes were felt to 
be a menace, the United States Supreme Court decided that 
negroes were not citizens of the nation, or of the states in 
the sense of the federal constitution.® This broad construc- 
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tion of the law of the soil was overturned by the Fourteenth 
Amendment, for the negroes concerned were certainly born 
in the United States and were subject to the jurisdiction 
thereof, and now they were declared citizens, but the broad 
construction of the law of the soil would still be appropriate 
for classes not subject to the jurisdiction, since this phrase 
itself was a legal fiction inserted to make exceptions 

4 

lext problem which we have considered was raised 
by the oriental. Our special interest was in the oriental born 
in the United States. It was possible to apply either the 
strict or the broad construction of the law of the soil, accord- 
ing to one’s measure of the necessity involved. The first 
determination would naturally fall to administrative oflSicers, 
with appeal to the courts by the aggrieved party. In the 
inchoate state of the law decisions might be variant. But 
when public sentiment is aroused it generally falls to Con- 
gress to express the sovereign will in law, and upon the sub- 
ject of citizenship this was the proper course since the Four- 
teenth Amendment stated the general principle of the law of 
the soil, added the legal fiction of jurisdiction, and gave Con- 
gress express power to pass legislation to enforce the policy 
of the amendment. The judiciary, however, instead of in- 
viting Congress to clarify the law, read the strict construc- 
tion of the law of the soil into the constitution, and fore- 
stalled congressional determination of the question.' At all 
events good citizens desire a solution that posterity and the 
world will acclaim as just. 

A still more important question demanded solution at the 
hands of the state and nation. Women ai^ born in the 
United States and are subject to the jurisdiction thereof, 
but they are not sui juris because of their natural constitu- 
tion, quite Irrespective of the possession or non-possession of 
the suffrage. By the same constitutional rule children are 
citizens, but they through their immaturity and weakness 
are wards of the state and nation. Adequate protection 
cannot be given to either of these great classes, either by the 
nation or by the states. Pennsylvania, for example, seems 


possible. 
The n 
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to have surrendered a part of her sovereignty not to the 
United States but to the state of North Carolina,® as the 
constitution has been interpreted. 

In our studies we have noticed that each class tends to 
advance to a larger possession of the privileges and immu- 
nities implied in full membership in the nation. In each 
there is an advance from abnormal law toward normal law. 
Yet in each class there will always remain some vestige of 
actual difference in nature which will demand a correspond- 
ing difference in protective legislation. 

While abnormal law tends to wear away and approach 
the normal, and unjust discriminations against the several 
classes are in process of elimination, the ultimate expression 
of the right of place tends away from the broad construc- 
tion, so necessary in a formative period, to the strict con- 
struction, given in the home land when that was as homo- 
geneous as this country hopes to become by the blending of 
its white races. This tendency in the development of the law 
is marked. 

This tendency may be illustrated by administrative and 
judicial cases. Secretary Seward held in 1868 that “the 
son born in this country of a native Prussian acquired the 
right of electing to which country he should claim citizen- 
ship.” One may challenge this statement unless it was in- 
tended only to mean that this American citizen, having taken 
up residence in Prussia, could expatriate himself under our 
laws on reaching his majority. Secretary Evarts in 1880 
made a similar decision. But Secretary Frelinghuysen in 
1884 made a decision not in accord with these precedents. 
A child born in this country of Saxon parents was taken in 
infancy to Saxony by its parents. Young Hausding later 
applied to our government for a passport, but was refused 
on the ground that the parents were only temporarily in the 
United States and were not subject to the jurisdiction 
thereof. Therefore the child, though born in the United 
States, was not at the time of its birth subject to the jurisdic- 
tion. In 1885 Secretary Bayard made a similar decision. 
In this case it was plain that the parents lived in this country 
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several years, so that it would be difficult to say that they had 
not attained a domicile here. The child returned to Germany 
with its parents, and when in later years young Greiser ap- 
plied for a passport, it was refused on the ground that the 
parents were not subject to the jurisdiction of the United 
States at the time of his birth. This again was a departure 
from the strict construction of the law of the soil. But in 
1901 in a somewhat related case the department of state 
notified the Imperial German embassy that a previous de- 
cision of the treasury department had been overruled by a 
federal court, and the treasury department had accepted the 
decision as binding on the department. The meaning of this 
was the full acceptance of the strict construction of the right 
of place. Again in the same year of 1901 Acting Secretary 
of State Adee said : “ The principle of the department is that 
birth in the United States, irrespective of the nationality of 
the parents, confers American citizenship.” Decisions of 
the courts had similarly been variant but a line of deci- 
sions the most important of which was the case of Wong Kim 
Ark,® decided in 1898, led to a clearing of the subject and 
acquiescence by the administrative departments as stated 
above. It may be added that the judicial determination of 
the law of the soil was a premature determination which 
probably would have been reached ultimately in the orderly 
development of the law when the conditions of the country 
made it appropriate and necessary. 

This law of the soil, derived from the common law of 
England, and operative in the British Empire and the United 
States, has been accepted by Portugal and many of the Latin 
American states.® Wherever a person is held to be subject 
to the allegiance of the sovereign of the territory of his 
birth, by reason of his birth there and not by reason of his 
parentage, and no election is given him, there is full adop- 
tion of the right of place. By this rule Switzerland is to be 
classed with the Uhited States, and possibly many other 
countries which are usually reckoned as countries of the 
right of blood. Indeed the law of the soil in part has been 
very generally adopted by the nations of the world. 
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2. Jus Sanguinis in Europe and Combinations of Jus San- 
guinis and Jus Soli 

The opposite and possibly more natural principle of the 
Roman law is that the child, born in a foreign country, is 
the subject of the state of which the parents are citizens. 
This is the jus sanguinis or right of blood. The child in- 
herits the nationality of the parents. “The jus sanguinis 
is followed by Austria, Germany, Hungary, Sweden, Swit- 
zerland, and by some of the smaller European states.” 
Indeed it is as characteristic of the continent as the jus soli 
is of England, 

The law on citizenship of most countries, including sev- 
eral of those named above, comprises features of both sys- 
tems. For example, “The laws of Belgium and Spain 
regard the child of an alien as an alien, though on attaining 
majority the child may choose the citizenship of the country 
of his birth. The French laws of . . . 1889 and . , . 
1893 consider as subjects the children born abroad to 
French citizens, also the children of foreigners born in 
France, unless these children within one year after attain- 
ing majority elect the nationality of their parents. Most 
states allow the descendants born to foreigners sojourning 
within their limits to elect their allegiance on attaining ma- 
jority. Switzerland, however, strongly maintains the jus 
sanguinis, without according any choice to the descendants 
born to foreigners within her limits, or to her own subjects 
born abroad except by formal renunciation of citizenship. 
Thus the child of a citizen of Switzerland born in France 
would be by Fjench law a citizen of France, and by Swiss law 
a citizen of Switzerland.” 

It may be said that continental European countries began 
with jus sanguinis as the law by which the vast majority of 
their citizens at home and in foreign countries attained their 
status as citizens, and ;'a5 jo/i was added, generally only in 
part, as a law under which children born in the country to 
foreigners might be given the status of natural-born citi- 
zens, and yet election was given to them on the ground that 
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their normal allegiance was to the sovereign of their parents. 
Therefore wherever a person is held to be subject to the 
allegiance of the sovereign of his parents, by reason of his 
birth to them and not by reason of his place of birth, and 
no election is given him, there is the full adoption of the 
jus sanguinis. Yet as the European countries have very 
generally surrendered the doctrine of perpetual allegiance 
and recognize the right of expatriation, though often with 
rigorous conditions, there is in some sense an election given 
to adults at least. It may be on the condition of military 
service. It is still, however, the policy of some countries to 
hold on to their citizens, born and resident abroad, even in 
successive generations, permitting men of the blood to re- 
gain the citizenship of their fathers, when lost, without 
return to the fatherland and without prejudice to their 
citizenship gained under the law of the soil in the countries 
of their actual residence.^* Germany, Japan, and Argentina 
have laws of this character with various degrees of differ- 
ence. If there are two million persons in Europe, as esti- 
mated, who are citizens of no country, there must be a far 
greater number in Europe and America who are citizens of 
two countries, of one under jus sanguinis and of the other 
under jus soli. Here is a serious problem for international 
solution. 

3. Jus Sanguinis in England 

If continental countries borrowed from the common law 
the principle of jus soli for the purpose of giving the chil- 
dren of aliens, born in the country, the status of natural- 
born citizens, so the English at a far earlier period borrowed 
from the Roman law the principle of jus sanguinis for the 
purpose of making the foreign-born children of subjects 
natural-born subjects. This was done as far back as the 
time of Edward III to give protection to children born 
abroad, of merchants. Again after the Restoration laws 
were passed under Charles II to make the children, born 
abroad, of refugees, natural-born subjects. In the time of 
Blackstone the law of England provided “ that all children 
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born out of the king’s legiance whose fathers (or great 
fathers by the father’s side) were natural-born subjects, are 
now to be deemed natural-born subjects themselves to all 
intents and purposes.” “ 

4. Jus Sanguinis in the United States 

Van Dyne in Citizenship of the United States, says: 
“ It was almost universally conceded that citizenship by 
birth in the United States was governed by the principle of 
the English common law. It is very doubtful whether the 
common law covered the case of citizens born abroad to 
subjects of England. Statutes were enacted in England to 
supply the deficiency, or to remove the doubt which existed 
in regard to the matter. Hence, it was deemed necessary 
to enact a similar law in the United States to extend citizen- 
ship to children born to American parents out of the United 
States.” 

In 1790 it was enacted by Congress that “children of 
citizens of the United States that may be born beyond the 
sea, or out of the limits of the United States, shall be con- 
sidered as natural-born citizens.” “ This law was changed 
from time to time, but in 1855 it was enacted in its final 
form as follows : “ All children heretofore born or here- 
after born out of the limits and jurisdiction of the United 
States, whose fathers were or may be at the time of their 
birth citizens thereof, are declared to be citizens of the 
United States ; but the rights of citizenship shall not descend 
to children whose fathers never resided in the United 
States.” Here we must note that our government, begin- 
ning with jus f soli as its normal law, and jus sanguinis as a 
special law to apply to a small class, has felt that it would be 
an embarrassment to have successive generations of citizens 
born abroad who demanded the protection of their govern- 
ment but did not contribute to its strength. The law of 
1907 on expatriation has a section which refers to this class 
of persons. It is as follows : “ Section 6. That all children 
born outside the limits of the United States who are citizens 
thereof in accordance with the provisions of section 1993 
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of the Revised Statutes of the United States and who con- 
tinue to reside outside the United States shall, in order to 
receive the protection of this government, be required upon 
reaching the age of eighteen years to record at an American 
consulate their intention to become residents and remain 
citizens of the United States and shall be further required to, 
take the oath of allegiance to the United States upon attain- 
ing their majority.” ” 

5 . Are Persons who Attain Citizenship hy Birth Abroad to 

American Fathers Natural-born Citizens or Citizens 
by Collective Naturalization? 

If the Fourteenth Amendment Is to be considered an ex- 
haustive definition of citizenship and as limiting the methods 
of attaining citizenship to birth in the United States and 
naturalization in the United States, then such citizens come 
in by collective naturalization. This seems to be the doc- 
trine of the Wong Kim Ark case, where the court says : “ A 
person born out of the jurisdiction of the United States can 
only become a citizen by being naturalized either by treaty, 
as in the case of the annexation of foreign territory ; or by the 
authority of Congress, exercised either by declaring certain 
classes of persons to be citizens, as in the enactments con- 
ferring citizenship upon foreign-born children of citizens, or 
by enabling foreigners individually to become citizens by 
proceedings in the judicial tribunals as in the ordinary pro- 
visions of the naturalization acts.” Hall follows this case 
and treats this act as coming under the power of Congress 
to naturalize.^® Willoughby also treats the acquisition of 
citizenship by this class of persons as naturajjzation by act 
of Congress.®® 

Yet Van Dyne In his Citizenship has a chapter on citi- 
zenship by birth abroad to American fathers. This is 
Part I, on Citizenship by Birth. Part 11 is on Citizenship 
by Naturalization. In his later book on Naturalization he 
makes no allusion to acquisition of citizenship by birth 
abroad to American fathers as a form of naturalization. 
He evidently still regards this as not naturalization but 
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citizenship by birth. John Bassett Moore m Interna- 
tional Law Digest follows the same classification. Gitizen- 
ship is attained by birth either by right of place or by right of 
blood.^^ Later he says, “ Citizenship may be acquired after 
birth by naturalization.” “ 

The Fourteenth Amendment was adopted nearly a cen- 
tury after the Revolution. Its purpose was not to give an 
exhaustive definition of the term “natural-born citizens,” 
but to make the freedmen citizens, to secure to them the 
whole range of civil rights, and to give Congress paramount 
power to define their rights. The term natural-born citizen 
had been employed from the beginning in the constitution 
and the laws. Already the mother country and European 
continental countries employed the term in the sense both of 
jus soli and jus sanguinis. Just as Parliament could pass a 
law making the children of subjects, born abroad, subjects, 
so could Congress pass a similar law, and did in the first 
year of its existence and when composed of the men largely 
who framed the constitution. The treaty power and the 
commerce power gave the federal government full and ex- 
clusive control over foreign relations. If it is necessary to 
assign this law to a single power the commerce power is 
broad enough to authorize it. Such a law may be called a 
naturalization law, but naturalization means the adoption 
of an alien and a change of allegiance. By the operation of 
this law he is born a citizen, but it is recognized that he may 
be a citizen of the country of his birth at the same time, ana 
so an election is provided for when he arrives at his major- 
ity. We conclude that the term natural-born citizen was 
normally to be defined in the sense of the right of place, but 
was indefinite enough to admit a meaning corresponding to 
the usage of nations, as determined by Congress. 

6. Interesting Cases Arising under the Right of Blood 

In 1873 Secretary Fish emphasized the principle that the 
municipal law of a state had no effect within the bounds of 
another power. Therefore he “ assumed that Congress did 
not contemplate the conferring of the full rights of citizen- 
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ship upon the subject of a foreign nation who had not come 
within our territory, so as to interfere with the just rights of 
such nation to the government and control of its own sub- 
jects.” In cases of dual citizenship the country of actual 
residence has a distinct advantage over the country whose 
citizen is beyond its jurisdiction. The latter may ask as a 
favor relief which the former is not bound to grant, but 
mutual good-will frequently finds a solution in cases of this 
character. 

Nationality is not inherited through women, according to 
our law. Therefore an illegitimate child born abroad to an 
American woman is not a citizen of the United States. 
Neither does an illegitimate child, born abroad, to an Ameri- 
can father become a citizen. Louis Rover was born out of 
wedlock in France in 1888, his father being a native citizen 
of the United States and his mother a French woman. The 
parents were afterward married. According to the laws of 
New York, the native state of the father, the child was 
legitimated by the marriage of his parents. This brought 
him under the law of 1855 (Section 1993 of Revised Stat- 
utes) and he became a natural-born citizen of the United 
States several years after his actual birth.^* 

Thus we see that the status of a child born abroad to an 
American father may depend upon the law of Congress, the 
law of the state, territory, or district where the father still 
claims legal residence, and the law of the foreign state 
where the father is married and the child is born. For ex- 
ample, a child was born in China of an American father and 
a Chinese mother. Such a marriage was not prohibited by 
the father’s state ; the child was born an American citizen.’^® 

In May, 1904) the beautiful country seat of Ion Perdi- 
caris near Tangiers was entered by the Moorish bandit, 
Raisuli, and Mr. Perdicaris, an American citizen, and his 
step-son, a British subject, were captured and held for ran- 
som. Our government sent a squadron to the Moroccan 
coast. Finally Mr. Perdicaris was released on payment of 
$70,000, arranged by our government, acting through the 
French. The father of Mr. Perdicaris was a native Greek 
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who was educated in America, married to an American 
woman, and appointed by President Van Buren consul- 
general at Athens. This Mr. Perdiearis, born abroad to an 
American father, was described as a millionaire and a citi- 
zen who had never resided in the United States. Yet he was 
given the full protection of an American citizen as was 
his due. 

We have seen that the purpose of the law of 1855 was to 
prevent the residence abroad of successive generations of 
persons claiming the privileges of American citizenship, yet 
such communities, organized for religious purposes or busi- 
ness, are often of advantage both to the country in which 
they are established and to the United States. According 
to Professor Garner, “An exception to the application of 
this provision of Section 1993 has until recently been made 
in the case of children born in distinctively American com- 
munities in Turkey, in which citizenship was deemed herit- 
able from generation to generation, regardless of the 
father’s non-residence in the United States. In 1914, how- 
ever, the Department reversed its previous ruling as laid 
down since 1887, and held Section 1993 to be universally 
applicable, without exception.” The Great War began in 
the year 1914, out of which a fierce nationalism has emerged 
in Turkey which is destrojnng age-long customs. The old 
method of dealing with racial and religious minorities, prac- 
tised even by the greatest sultans, is no longer countenanced 
and it is futile to insist on its revival. 

^ United States v, Holliday, 3 Wall. 407. 

^ State V, Manuel, 3 Dev. and Bat. 20 (N. C. 1835). 

® Scott V. Sanford, 19 How. 393. 

^ See dissenting: opinion in U. S. v. Wong Kim Ark, 169 U. S. 649 

(1898). 

® United States v. Wong Kim Ark, 1^9 U. S. 649. Chief Justice Fuller 
in his dissenting opinion said: “When, then, children are born in the United 
States to the subjects of a foreign power, with which it is agreed by treaty that 
they shall not be naturalized thereby, and as to whom our own law forbids 
them to be naturalized, such children are not born so subject to the jurisdiction 
as to become citizens.” 

® Bailey v. Drexel Furniture Co., 259 U. S. 20. 
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CHAPTER Vn 


NATURALIZATION BY FORMAL PAPERS 

I. Relation of Citizenship by Birth to Citizenship by 
Naturalization 

We have seen that in primitive society entrance into the 
circle of kinship could be effected by birth or adoption. 
When states developed, entrance was by birth or naturaliza- 
tion. In England besides natural-born subjects and aliens 
there were denizens, aliens who by letters-patent hjad re- 
ceived rights that approximated those of subjects. Not 
many were admitted into full membership in the nation by 
naturalization. According to Blackstone naturalization 
could be effected only by act of Parliament.’- Special acts of 
this character contained disabling clauses and conditions, 
usually dispensed with when foreign princes were natural- 
ized. General naturalization acts were passed for the ad- 
mission of special classes in the colonies. Early in the 19th 
century naturalization by certificate was introduced in Eng- 
land by act of Parliament as less expensive and tedious than 
private acts of naturalization, and as late as 1870 a very 
liberal naturalization act was passed, under which applica- 
tions are made to the secretary of state and, if supported by 
satisfactory evidence, certificates are granted. 

While naturalization was of little importance to coun- 
tries thought to be overpopulated it was of great importance 
to America with a vacant continent inviting settlement. 
Therefore in the colonial period naturalization acts were 
passed not only by Parliament for the colonies but by the 
colonial legislatures, and later by the state legislatures. 
The power to establish a uniform rule of naturalization was 
given by the federal constitution to Congress. Thus a uni- 
form rule may regulate naturalization by taking out formal 
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papers, a uniform rule may permit naturalization by natu- 
ralization of parent, it may admit groups of persons by col- 
lective naturalization, and it is still a uniform rule if it is 
a special act of Congress admitting an individual to citizen- 
ship, since such law is uniformly enforceable in all the 
states.^ 

2. Definition of Naturalization 

Though we have been employing the word naturalization 
in this and earlier chapters it will be conducive of clearer 
understanding if we attempt a definition at this point. Says 
Van Dyne, “Naturalization is the act of adopting a for- 
eigner and clothing him with the privileges of a citizen.’’ ^ 
To this definition, drawn from international usage, we must 
add enlargements and limitations to make the term conform 
to our own laws on the subject. Naturalization is, accord- 
ingly, also the act of advancing to full citizenship the mem- 
bers of Indian tribes who were previously under the protec- 
tion of the nation, as its wards, not its citizens, and were 
held not to be subject to its jurisdiction,^ and the same full 
admission of persons who previously were under the juris- 
diction of the United States and owed permanent allegiance 
thereto, but were held not to be citizens thereof.® Further- 
more limited naturalization must be recognized, whereby 
certain classes, alien seamen ® for example, are admitted to 
citizenship for certain purposes and not for others. Ad- 
mission to permanent allegiance to the United States with- 
out admission to citizenship in the United States may be 
regarded as another form of limited naturalization. This 
chapter is to treat not of every form of naturalization or 
every degree of it, but only of naturalization by formal 
papers. 

3. Power to Regulate Taken from the States and Given to 

Congress 

Before 1789 there was great diversity of legislation in 
the different colonies and states, some conferring all rights 
of citizenship on foreigners at their landing, others requir- 
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ing a probation of many years. The constitution, as stated, 
gave Congress power to establish a uniform rule. The con- 
stitution went into Operation In 1789, and in 179 ° Congress 
passed an act as authorized. At first the federal courts 
held that the states still enjoyed a concurrent power over 
naturalization, when their acts did not contravene the rule 
established by Congress, but in 1817 Chief Justice Marshall 
decided in Chirac v. Chirac “ that the power of naturaliza- 
tion Is exclusively in Congress.” ' 

4. Naturalization Committed by Congress to the Courts 
as a Judicial Function 

According to Chief Justice Marshall a court In admitting 
aliens to citizenship receives testimony, compares it with the 
law, and judges on both law and fact. It enters judgment. 
These are, therefore, judicial proceedings, and are entitled 
to the full faith and credit which is guaranteed by Article 4, 
Section i, of the Constitution.® That admission is by court 
action may be important where a claim, involving citizen- 
ship, is before an international commission, and in other 
situations, for a judicial determination is given a degree of 
respect not accorded to decisions of administrative bodies, 
and is treated as a finality. 

But this finality of a judicial judgment may make proper 
enforcement of the law difficult, for the principle of res 
judicata is that an issue decided by a court of competent 
jurisdiction is conclusive upon it and all other courts of con- 
current power. John Mohammed All was erroneously 
given a certificate of naturalization in a United States dis- 
trict court, but when the government instituted proceedings 
in the same court to cancel the certificate he claimed the 
question had been conclusively decided. Judge Tuttle’s 
opinion was at variance with the claim of Ali: “ This con- 
tention cannot be sustained. It is now settled law that the 
statutory naturalization proceeding by which an alien seeks 
the privilege of citizenship is not a judicial adversary pro- 
ceeding in any true legal sense, and that an order directing 
the issuance of a certificate of citizenship in such naturaliza- 
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tion proceeding is, in essence, not a judgment rendered by a 
court in a pending suit between adverse parties, and as such 
final and binding upon said parties as to all matters involved 
in the suit and decided by the judgment, but is merely a 
grant, in special proceedings authorized by Congress, of a 
political privilege conferred by the government upon the 
petitioning alien purely as a gratuity, and subject to what- 
ever terms and conditions Congress may impose therein, 
including the right of the government to insist upon a can- 
cellation of such certificate, if found to have been illegally 
procured.”® 

But the Supreme Court is not in full agreement with this 
finding of the settled law. In another naturalization case a 
federal district court denied the petition of an alien to be 
admitted to citizenship, and he appealed to a circuit court of 
appeals. The government contended that a naturalization 
proceeding was not a case in the sense of the law on appeals, 
and that the naturalization courts had exclusive jurisdiction. 
The question, on which the circuit courts of appeals were 
in disagreement, came up to the Supreme Court. Mr. Jus- 
tice Brandeis spoke for the court. He noted that the func- 
tion of admitting to citizenship had been conferred exclu- 
sively upon the courts since the foundation of our govern- 
ment. If the proceeding were not a judicial case or con- 
troversy this delegation of power upon the courts would 
have been invalid. “ Whenever the law provides a remedy 
enforceable in the courts according to the regular course of 
legal procedure, and that remedy is pursued, there arises a 
case within the meaning of the Constitution, whether the 
subject of the litigation be property or statu*s. A petition 
for naturalization is clearly a proceeding of that character.” 
Therefore, the denial of a petition for naturalization being 
a judicial judgment, it was subject to appeal. It is question- 
able whether cases like this Tutun case,^® backed by power- 
ful organizations and able lawyers, involving endless liti- 
gation, make any substantial contribution to the efficient 
enforcement of the federal naturalization policy. 
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What Courts are Authorized to Naturalize? 

The law of 1790 authorized “ any common law court of 
record in any one of the states ” to admit aliens to citizen- 
ship. The law of 1906 gives exclusive jurisdiction to fed- 
eral district courts and “ also all courts of record in any 
state or territory . . . having a seal, a clerk, and jurisdic- 
tion in actions at law or equity, or law and equity, in which 
the amount in controversy is unlimited.” 

Accordingly the great majority of naturalization courts 
are state courts. State courts may not be compelled to exer- 
cise this function, but unless prohibited by state legislation 
they may perform the function conferred by Congress on 
them. Van Dyne gives a long list of courts in the various 
states, both federal and state, that have jurisdiction to natu- 
ralize. Often it happens that courts which do not come 
under the terms of the law, exercise this power, and then it 
is necessary for Congress to pass acts validating their ad- 
missions to date. The writer has found many such cases. 

Before the time of President Roosevelt the loose prac- 
tices of naturalization courts were a travesty upon the de- 
corum and thoroughness which ought to characterize such 
investigations.^® Under administrative supervision there 
has been marked improvement, and the judges ordinarily 
lean heavily upon the naturalization examiners who prepare 
the papers and examine the petitioners. In spite of the pre- 
liminary preparation by administrative experts the public 
hearing is perfunctory and unimpressive, and sometimes 
aliens are admitted against the protest of the examiners.®® 
The overburdened judges would gladly be relieved from 
a service more appropriate for specially trained admin- 
istrators. 

Mr. Justice Brandeis admitted that, “ The United States 
may create rights in individuals against itself, and provide 
only administrative remedy.” “ Indeed, it is widely recog- 
nized that naturalization is essentially an administrative act. 
The Commissioner of Naturalization, Mr. R. F. Crist, has 
recommended, “ that naturalization be made an adminis- 
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trative fonctioii mstead of a judicial one, with the right of 
appeal to the appropriate United States court after' an: ad- 
miiiistrative:. review of an adverse decision in the Bureau'of 
Naturalization.”^'® ,,, 

6. Functions of the Department of Labor in N aturalization 

Until 1906 Gongress did not exercise its power to provide 
for the; efiective supervision and control of naturalization 
whichds noW' placed in the. .Department of Labor. : ' ^ The 
Bureau of Naturalization, .under the direction and control 
of the Secretary of Labor, has charge of all matters .con- 
cerning the naturalization of aliens, and its duly authorized 
representatives assist the alien candidate for citizenship in 
the proper execution of his declaration and petition, .■ co- 
operate with the judges and clerks of courts exercising 
naturalization jurisdiction, and officially represent the gov- 
ernment, at the final hearing, In all naturalization proceed- 
ings.” 

When aliens come Into the country through any of the 
Immigration stations they come under the jurisdiction of the 
Bureau of Immigration of the Department of Labor. In 
books of record a registry Is made of important information 
concerning them and to each such alien a certificate of regis- 
try is granted, for ultimate presentation to a naturalization 
court. It is the belief of many, shared by the author, that 
so long as aliens remain in the country in that status, their 
registration should be renewed at intervals so that the gov- 
ernment may have all pertinent facts concerning them. 
When they take the first step toward naturalization, they 
should come under the jurisdiction also of ihe Bureau of 
Naturalization, for this bureau has already done a splendid 
work in preparing candidates for citizenship. This Ameri- 
canization program is embraced in the regulations of the 
service: '‘For the purpose of promoting instruction and 
training in citizenship responsibilities of aliens, who are 
applicants for naturalization, district directors of naturali- 
zation, within their respective districts, shall freely co- 
operate with the proper public school authorities and others 



92 


CITIZENSHIP 


engaged in such work, and shall cause the Federal Citizen- 
ship Textbook published by the Bureau of Naturalization to 
be distributed to all alien candidates for citizenship who are 
in attendance upon public schools offering such instruction 
and training.” 

7. What Aliens are Eligible to Citizenship? 

The law of 1790 said, “that any alien, being a free white 
person, may be admitted to become a citizen.” The law of 
1870 said, “ The naturalization laws are hereby extended 
to aliens of African nativity and persons of African 
descent.” Revised Statute 2169 now combines these two 
laws. 

Chinese. In spite of these laws some courts admitted 
Chinese to citizenship, both in New York and New Jersey. 
A California state court declared such a naturalization to be 
void, and so did federal courts. To remove all doubt Con- 
gress in 1882 passed a law “ that hereafter no state court or 
court of the United States shall admit Chinese to citizen- 
ship.” 18 

Japanese. Yamashita, a native of Japan, applied in the 
state of Washington for admission to the bar, and produced 
an order of a county court admitting him to citizenship, but 
the court decided that as a native of Japan he was not en- 
titled to become a citizen, and the law of the state precluded 
the admission of any person not a citizen as an attorney.^ 

While a Japanese does not meet the usual requirement of 
being a white or a negro may he be admitted under the spe- 
cial provision of the act of 1918 that any alien who has 
served three years in the military or naval service of the 
United States, on presentation of the required declaration 
of intention, may present his petition for naturalization 
without proof of five years’ residence within the United 
States? Toyota served in the Coast Guard Service substan- 
tially all the time from 1913 to 1923, including the period 
we were at war and received eight or more honorable dis- 
charges. The act of 1918 provided that Section 2169 of 
the Revised Statutes, relating to color of applicants, was not 
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repealed or enlarged “ except as specified in the seventh 
subdivision of this act and under the limitation therein de- 
fined.” This subdivision related to Filipinos, Porto Ricans, 
and aliens in the military and naval service of the United 
States, but the Supreme Court through Mr. Justice Butler 
decided that the restrictions were relaxed only for the 
benefit of Filipinos, and that the term “ any alien” in the 
subdivision as in the naturalization laws generally means 
only whites or negroes. So too a law passed in 1919 that 
“ Any person of foreign birth who served in the military or 
naval forces of the United States during the present war ” 
should have the benefit of the subdivision described above, 
was interpreted as limited to whites and negroes, though a 
considerable number of Japanese and Chinese had enlisted 
and were admitted to citizenship under what seemed the 
obvious intention of the law.^ 

Hawaiians. These too were excluded by the general law 
until by the annexation act of 1900 it was declared that “ all 
persons who were citizens of the Republic of Hawaii on 
August 12, 1898, are citizens of the United States.” 

Indians, We have seen that Indians, born in the United 
States, have been naturalized by a series of laws applying 
only to them, and not by the general laws on naturaliza- 
tion by taking out formal papers. May therefore Ca- 
nadian Indians be naturalized? It was decided in an 
Alaskan case, In re Barton, that an Indian was not a white 
or a person of African race, and hence was incapable of 
naturalization.^ 

Mexicans. By various acts of collective naturalization, 
or by treaties, they have been admitted to American citi- 
zenship. Yet it cannot be seen that Mexicans, who are not 
ethnologically Caucasians or Africans, are eligible to natu- 
ralization under our general naturalization statutes because 
of such admission. Nevertheless, according to Dean Hall,^^ 
they have been considered white persons. In the case of 
Rodriguez the court held that Mexicans are embraced in 
the spirit and intent of our naturalization laws, even if de- 
barred by the strict letter of the law. Mexicans, even when 
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full-blooded Indians, are therefore admitted to naturaliza- 
tion. 

Porto Ricans. A federal circuit court decided that a na- 
tive Porto Rican woman, entering at New York, after the 
acquisition of the island, was an alien, but the Supreme 
Court reversed the decision, and held that she was not an 
alien, and so could not be debarred by the immigration laws, 
the restrictions of which applied only to aliens.-' This de- 
cision left the people of Porto Rico in an anomalous situa- 
tion. They were neither citizens of the United States nor 
aliens. They could not obtain passports because they were 
not citizens. They could not obtain naturalization, because 
the laws gave this privilege only to aliens. The passport 
laws were corrected in their interest in 1902 and the privi- 
lege of naturalization was extended to them in 1906. Sec- 
tion 30 reads as follows : “ That all the applicable provisions 
of the naturalization laws of the United States shall apply 
to and be held to authorize the admission to citizenship of all 
persons not citizens who owe permanent allegiance to the 
United States, and who may become residents of any State 
or organized Territory of the United States, with the fol- 
lowing modifications : The applicant shall not be required 
to renounce allegiance to any foreign sovereignty ; he shall 
make his declaration of intention to become a citizen of the 
United States at least two years prior to his admission; and 
residence within the jurisdiction of the United States, owing 
such permanent allegiance, shall be regarded as residence 
within the United States within the meaning of the five 
years’ residence clause of the existing law.” In 1917 all 
citizens and natives of Porto Rico were made citizens of the 
United States, except that any might elect within six months 
to retain their then-existing status. Even to the few re- 
maining outside the fold another opportunity was given in 
1918 to attain American citizenship by military or naval 
service. 

Filipinos. All that was said of the Porto Ricans applied 
equally to the Filipinos up to and including the law of 1906. 
Filipinos who took up residence in the United States availed 
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themselves of the apparent privilege granted them and were 
admitted to citizenship. But while the Porto Ricans are 
reckoned as whites, the Filipinos are Malays. Was their 
naturalization subject to cancellation as illegal? The Su- 
preme Court in fact held that the requirements of Section 
2169 of the Revised Statutes were still in force, for, said 
Mr. Justice Butler, “ As it has long been the national policy 
to maintain the distinction of color and race, radical cihange 
is not lightly to be deemed to have been intended.” Thus 
was interpreted Section 30 of the law of 1906, but the 
seventh subdivision of the law of 1918 was interpreted so as 
to give relief to Filipinos alone. The justice said, “ As 
Filipinos are not aliens, and owe allegiance to the United 
States, there are strong reasons for relaxing as to them the 
restrictions. ... And in view of the policy of Congress 
to limit the naturalization of aliens to white persons and to 
those of African nativity, the implied enlargement of Section 
2169 should be taken at the minimum.” Only those Fili- 
pinos may be naturalized who served under the flag. Civil- 
ians are barred, unless they can prove their blood European 
or African. The same rule applies to Samoans and natives 
of Guam, who likewise owe allegiance to the United States. 

Armenians and natives of the Near East. In the case of 
United States v. Cartozian,^’^ decided July 27, 1925, it was 
held that an Armenian was a white person and entitled to 
naturalization. The judge considered the opinions of his- 
torians and anthropologists from the time of Herodotus to 
the present and the evidence of Armenians’ assimilation. 
It was shown that over ten thousand had already been 
naturalized. • 

In another federal district court, eleven years before, the 
geographical test, which was rejected in the Cartozian case, 
was applied, with the result that a Syrian, Dow by name, 
was denied naturalization because he was not of European 
descent. Critics say that by the racial test, which “ is sci- 
entific, and involves consideration of color, language, shape 
of head and texture of the hair . . . the applicant should 
have been admitted.” It appears that many aliens of the 
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races of the Near East have been naturalized, including 
Turks, Arabs, and others. 

Hindus and East Indians. A Burmese, an educated 
physician, was denied naturalization by the city court of 
Albany, N. Y. The court said that though he was not a 
Chinese, he was a Malay, a subdivision of the Mongolian 
race, and not a free white or a person of A.frican nativity 
or descent.^® 

But may a high-caste Hindu, who can fairly prove himself 
to be cither of Indo-European stock or the descendant of 
Arabian invaders, be admitted as a white person? Ali was 
admitted to citizenship as a high-caste Hindu, but when the 
Supreme Court decided in United States v. Bhagat Singh 
Thind that a high-caste Hindu of full Indian blood, born 
in the Punjab, was not a white person in the meaning of the 
law, Ali set up the claim that he was an Arabian of full 
Arabian blood. Judge Tuttle said : “ He admits that his 
ancestry, like that of other races residing in India, originally 
sprang from Caspian-Mediterranean stock. It would seem 
that the most that could be claimed by him, by reason of 
Arabian ancestry, would be membership in the Caucasian 
race. This, however, manifestly would avail him nothing, 
under this decision of the Supreme Court.” In the Thind 
case the point was emphasized that the statute did not em- 
ploy the word “ Caucasian ” but the words “ white per- 
sons,” and “ these are words of common speech and not of 
scientific origin.” Quoting still the opinion in the Thind 
case, “ The question for determination is not, therefore, 
whether by the speculative processes of ethnological reason- 
ing we may present a probability to the scientific mind that 
they have the same origin, but whether we can satisfy the 
common understanding that they are now the same or suffi- 
ciently the same to justify the interpreters of a statute — 
written in the words of common speech, for common under- 
standing, by unscientific men — in classifying them together 
in the statutory category as white persons.” The basis is 
then experience, as to whether races are so far different 
from each other as to prevent ready and natural assimila- 
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tion. The differences between Europeans and the peoples 
of the Near East are so slight that all may be reckoned 
whites, but the differences between Europeans and the other 
peoples of Asia are so great that the word white may not 
be applied to these peoples, regardless of their actual origin 
in a distant past.®^ 

8. Declaration of Intention 

The declaration of intention may be made immediately 
upon arrival. It must be made at least two years before ad- 
mission to citizenship. The declaration is valid seven years. 
“ The theory of the law is that one who does not, within 
seven years, carry out his formally expressed intention, must 
be deemed to have abandoned such intention, and should be 
required to begin his probation again. The provision was 
designed to prevent the abuse of our citizenship by large 
numbers of aliens who under the old law were enabled to 
enjoy most of the rights of citizens, including political 
rights, and who designedly refrained from completing their 
naturalization that they might avoid military duty and serv- 
ice as jurors.” 

9. Rights Conferred by Declaration of Intention 

Under federal laws there are special privileges given to 
declarants in the granting of homesteads.®® Under state 
laws they have special rights in the acquisition of real estate, 
as in Delaware, Kentucky, New York, and Washington.®* 
Declarants have privileges not given to aliens who are 
ineligible to citizenship, in relation to agricultural lands, in 
their purchase, leasing, or use, throughout the Pacific coast 
region. They even have the right to vote in all elections, 
state and national, in Arkansas, Indiana, Kansas,®’’ Mis- 
souri, Nebraska, Oregon, South Dakota, Texas, and Wis- 
consin ®® — nine states. But now in several of these states 
and some others the future exercise of political privileges 
by aliens is restricted to those declarants who have already 
been admitted to the franchise. 

Citizenship is not conferred by the declaration. Yet in 



the case of Bernato,“® a Mexican resident of Texas who had 
declared his intention to become a citizen and who was ar- 
rested in Mexico, our government interposed in his behalf, 
but it is admitted that our case was weak. In the celebrated 
ease of Koszta, an Austrian subject who had come to the 
United States and made his declaration of intention, the 
declarant went to Turkey on business. He had a pass from 
our consul at Smyrna stating that he was entitled to Ameri- 
can protection. He was arrested by the Austrian authori- 
ties and put on board of an Austrian man of war, but the 
captain of an American war vessel threatened to blow the 
Austrian vessel out of the water if it attempted to leave port 
with Koszta. The American captain was sustained by the 
American Secretary of State, Marcy. Both parties were in 
the wrong.^® The Austrians had no right to seize Koszta, 
and the Americans had no right to threaten force to protect 
him. Turkey alone had jurisdiction over him. Yet we have 
a limited right of protection of our declarant in a third 
country, and so in this case." 

Criticism of the declaration. The declaration of inten- 
tion has been criticized as putting the declarant in the equivo- 
cal position throughout a period of years of owing allegiance 
to his sovereign and yet declaring his intention to renounce 
that allegiance. A change in our naturalization laws is 
therefore suggested." When an immigrant comes for the 
purpose of taking up permanent residence might he not be 
admitted immediately to nationality but not to citizenship, 
and later, preferably at the end of twenty-one years, be 
admitted to full citizenship? His status here would be that 
of a declarant national and probationer, with the duty to 
prepare for admission to full citizenship. His status under 
our domestic law, national and state, being that, in practical 
effect, of a declarant alien, he would be barred from the 
exercise of any privilege limited to citizens, such as the man- 
ufacture of opium " for smoking purposes under federal law, 
or such as voting, holding office, and jury service in most 
states. When aliens come with no intention of establishing 
domicile they would retain their former allegiance. 
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10. Petition for Naturalization 

The petition must be duly verified by witnesses who give 
their affidavit, and it must be accompanied by the certificate 
of registry, issued by the Bureau of Immigration, and the 
declaration of intention. 

II. Residence 

Residence means the place of a person’s home or domicile. 
Every change of abode is not regarded as constituting a new 
residence, in the legal sense of the word, unless it is accom- 
panied with the intention to abandon the former with the 
purpose of taking up another. According to the Roman law 
a man’s residence was the place where his family dwelt or 
which he made the chief seat of his affairs and interests. 
The period required by the law of 1790 was two years; by 
the law of 1795, five years; of 1798, fourteen years; of 
1802, five years, which is still the law. The law of 1906 
requires a period of five years’ continuous residence. That 
is more than mere legal residence according to the common 
law, for continuous residence contains the idea, first, of 
testing the quality of the applicant and, secondly, of his 
own training in the principles of American government. 

There has been much controversy over the interpretation 
of the words continuous residence.” An Irishman, Paul 
by name, who resided in the United States from 1836 to 
1844, was refused naturalization because he had stepped off 
a steamer two or three minutes at Kingston, Canada. It has 
recently been held that the absence of an applicant in his 
native country for a period of fifteen months during his 
mother’s illness and death, was not a break in his continuous 
residence in the sense of the naturalization law."^® But when 
another applicant remained abroad fifteen months after the 
settlement of his father’s estate, it was held that this pro- 
tracted residence was sufficient to preclude his naturalization 
within five years thereaf ter. 5 ® Another alien was absent 
from this country more than a year of the five-year period, 
but since its cause was sickness it did not postpone his 
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naturalization/^ Therefore continuous residence does not 
mean absolutely uninterrupted bodily presence. 

12. Qualifications as to Age, Education, and Moral 
Character 

No person can be naturalized under the age of twenty-one 
years, although there is no express declaration of the law to 
that effect. An alien is permitted to make his declaration of 
intention after he has reached the age of eighteen, and so, 
but for the rule just noted, could be admitted at twenty. 
He must be able to speak the English language and to sign 
his petition in his own handwriting. It must be shown 
that “ he has behaved as a man of good moral character, 
attached to the principles of the constitution of the United 
States, and well disposed to the good order and happiness 
of the same.” ■** 

This requirement of good moral character has received 
careful interpretation in the courts but not always with har- 
monious results. In 1910 it was held that keeping open a 
saloon on Sunday in violation of unenforced state law did 
not show want of good moral character,*® but in 1919 the 
exactly opposite was held to be the law.®“ Recently it was 
held that an alien violating the i8th Amendment was not 
eligible for naturalization.®* Again violation of liquor laws 
before and after naturalization warrants cancellation of 
certificate for fraud.*® Where an applicant had been con- 
victed of perjury, and had been pardoned, the court held 
that while the pardon wiped out the crime, it did not show 
the petitioner to be of good moral character or to have so 
behaved in th6 five years preceding.®* 

13. Final Hearing and Certificate 

At last, having renounced his foreign allegiance and any 
hereditary title or order of nobility, he declares on oath 
that he will support the constitution of the United States 
and bear true faith and allegiance to the same. His name 
may be changed, and he is given his certificate of naturaliza- 
tion. The alien immigrant has now passed his five years’ 
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CHAPTER VIII 


NATURALIZATION WITHOUT FORMAL 
PAPERS 

Review of Naturalization by Formal Papers 

Our study has been directed to the usual method by which 
citizenship is attained by non-citizens, a judicial proceeding, 
naturalization by taking out formal papers. We have not 
explored all the complexities of the law, and may have 
omitted important disqualifications, such as anarchy, in 
thought or practice, and polygamy, but there has been a 
deliberate purpose to discuss the outstanding problems and 
leave to the reader the rewards of his independent excur- 
sions in the sources. The naturalization laws ^ not only 
prescribe the normal procedure, but an abbreviated pro- 
cedure, still judicial,^ is also established for alien and Filipino 
soldiers and sailors, for merchant seamen, and now for 
women, married to citizens. Resident nationals who are 
non-citizens may be advanced to full citizenship by formal 
papers if their race is white or negro. Canadian Indians are 
not admitted under the general naturalization laws.®' Be- 
sides these laws requiring formal papers, there are other 
methods of attaining citizenship in which the judgment of a 
court is not required. Among these we find naturalization 
by naturalization of parent, naturalization by marriage (a 
method now abandoned in the United States)^ and collective 
naturalization. 

I. Naturalization by Naturalization of Parent 

I. Children with Parent at Time of His Naturalization 

Does the naturalization of an alien naturalize his minor 
children born abroad but residing in the United States at 
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the time of his naturalization? The law of 1795 provided 
that, “ The children of persons duly naturalized, dwelling 
within the United States, and being under the age of twenty- 
one years, at the time of such naturalization . . . shall be 
considered as citizens of the United States.” * This law was 
somewhat expanded by the Act of 1802 and survives as 
Section 2172 of the Revised Statutes. There was some 
uncertainty as to the meaning of the phrase “ dwelling in 
the United States.” A British subject moved to New York 
in 1823 with his wife and five children where two more were 
born to him. In 1830 he was naturalized when all his chil- 
dren were still minors. Upon his death the children born in 
America laid claim to the entire estate on the ground that 
the children born In England were aliens and could not 
Inherit, but the court decided that all the children were citi- 
zens of the United States at the time of his death.' Foreign- 
born minor children who reside in this country at the time 
their parent is naturalized are thereby themselves natu- 
ralized. 

2. Does an Opportune Visit Give Citizenship? 

It was possible till 1907 for a young man to join his 
father in the United States a week before the father’s nat- 
uralization and return to his native land a week later an 
American citizen. Mr. Kasson, minister to Austria-Hun- 
gary, was troubled In 1884 by the phrase “ dwelling in the 
United States.”. Did it mean that children should be con- 
sidered citizens if they were residing in the United States 
at the time of their parents’ naturalization, or that they 
should be considered citizens so long as they resided in the 
United States? He remarked that if the former were the 
correct interpretation a young man, as above stated, could 
return to his native land after a brief visit in the United 
States a full-fledged citizen. Secretary Frelinghuysen made 
this reply, “ That such a thing is possible Is a defect In our 
existing naturalization laws.” But he showed that by the 
opposite Interpretation a naturalized citizen might tem- 
porarily lose his citizenship by setting foot outside our terri- 
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tory.^ This anomaly was corrected by the law of 1907, 
which provides, “That the citizenship of such minor child 
shall begin at the time such minor child begins to reside 
permanently in the United States.’’ ^ 

3. Children Joining Their Parent After His Naturalization 

The statute applies also to children who come to the 
United States after the parent’s naturalization, but before 
they reach their majority. A subject of Great Britain emi- 
grated to the United States, leaving in Scotland a daughter 
born there. In 1795 he was naturalized. In 1797 his 
daughter joined him. The Supreme Court of the United 
States decided that the naturalization of the father con- 
ferred on the daughter the rights of a citizen after her 
coming to the United States and residing here.® In one case 
a woman came here when she was sixty years old and 
claimed citizenship by naturalization of her father when she 
was a minor many years before. A New York court® 
decided that she was a citizen under the provisions of the 
law of 1802. This case was a doubtful precedent, for it is 
difficult to see how a woman of her age could be a child 
dwelling in the United States. At all events Secretary 
Blaine asserted that it was the traditional policy of the gov- 
ernment to hold the law as applicable to children residing in 
the United States at the time of their parents’ naturaliza- 
tion, and to minor children who came to the United States 
during their minority and while the parents were residing 
here in the character of citizens.^® 

4. Children Arriving Here Are Aliens T^ill Admitted 

Yet such children are still aliens until admitted, and may 
be debarred if afflicted with a dangerous contagious disease. 
Charles Zartarian, a Turkish subject, emigrating to America 
left his wife and two children in Turkey. In 1896 he was 
naturalized, and in 1904 sent for his wife and children. The 
Turkish government granted permission to emigrate on 
condition that they could never return to Turkey. Upon 
their arrival at Boston, Zartarian’s wife and son were ad- 
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mitted, but the daughter, suffering from trachoma, was de- 
barred from landing under the Immigration Act of 1903. 
The Supreme Court held that the daughter was still an alien, 
and could become a citizen only by dwelling in the United 
States, but she was debarred from entry by the action of 
the authorized officials, and, never having legally landed, 
of course could not have dwelt within the United States. 
If this was a harsh application of the law, only Congress 
could give relief. The plight of the young woman aroused 
public sympathy because she was barred from returning to 
her native land, and ports everywhere would be closed to her. 
Fortunately, before she was deported or Congress took 
action, her cure was announced.^ 

5. Children Continuing to Reside Abroad are Aliens 

“ Naturalization of the parent in the United States does 
not confer citizenship on his minor children born abroad 
before that event and continuing to reside and attain their 
majority abroad.” The father of F. F. Nicklas emigrated 
to the United States in 1869 and was naturalized in 1884. 
In 1885 he sent for his son, aged seventeen. The son was 
arrested and confined in jail. The father appealed to Sec- 
retary of State Bayard, but the secretary was obliged to say 
that young Nicklas could not be considered an American 
citizen, never having dwelt in the United States.^® There 
was a similar case where the son reached his majority before 
attempting to come to America, and the decision again was 
that the naturalization of the parent did not confer citizen- 
ship upon children born abroad and remaining abroad.^'* 

6. Clarification by Law of igoy 

The Citizenship Commission of 1906 recommended to 
Congress improvements which were enacted in the law of 
March 2, 1907. Section 5 prescribes, “That a child born 
without the United States of alien parents shall be deemed 
a citizen of the United States by virtue of the naturaliza- 
tion of . . . the parent : Provided, That such naturaliza- 
tion . . . takes place during the minority of such child: 
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And provided, further, That the citizenship of such minor 
child shall begin at the time such minor child begins to reside 
permanently in the United States.” The terms of this law 
make it no longer possible for the son of a naturalized citi- 
zen to attain citizenship by coming to the country just before 
his father receives final papers and then going back to his 
native land with the design of escaping military service. No 
longer can a woman of advanced years at her arrival here 
claim her naturalization through the naturalization of her 
father when she was a minor. 


II. Naturalization by Marriage 

I. Women and the Doctrine of Perpetual Allegiance 

Naturalization by marriage now has only an historical 
interest, as women no longer attain citizenship in this way, 
and yet the vast majority of our naturalized women were 
naturalized by marriage. The original common law doc- 
trine was that no person could by an act of his own, without 
the consent of the government, put off his allegiance and 
become an alien. This was the English doctrine of per- 
petual allegiance,^® once widely accepted among the nations. 
With the common law we inherited this doctrine. Accord- 
ingly an alien woman marrying an American citizen was an 
alien still.^® Or an American woman marrying an alien was 
a citizen still. This was altogether different from the rule 
which is widely accepted on the continent of Europe, namely, 
that the nationality of a wife follows that of her husband. 

2. Naturalization by Marriage 

Parliament in 1844 declared that any woman married to 
a subject should be deemed a subject. In 1855 Congress 
passed a similar act, which as Section 1994 of the Revised 
Statutes survived until September 22, 1922. It read as 
follows : “ Any woman who is now or may hereafter be 
married to a citizen of the United States, and who might 
herself be lawfully naturalized, shall be deemed a citizen.” 
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This law as first interpreted applied only to alien white 
women, as only such women could be lawfully naturalized 
by formal papers. But when the general naturalization law, 
following the Civil War, had been extended to persons of 
African nativity or descent, this law was widened corre- 
spondingly. In 1888 Congress passed a law that any In- 
dian woman, with certain exceptions, who might thereafter 
be married to a citizen was declared to become by such mar- 
riage a citizen.^V Therefore before 1922 white women, 
negro women, and Indian women, with exceptions, married 
to citizens of the United States, were citizens thereof them- 
selves. 

3. Relation of Residence to Naturalization by Marriage 

There was a degree of uncertainty whether residence in 
the United States was necessary to confer citizenship upon 
women of foreign nationality, married to citizens. There 
were discordant lines of decisions, both courts^® and ex- 
ecutive heads dividing. For example it was decided that a 
woman who in 1857 married in Ireland a naturalized citizen 
of the United States, was herself a citizen although she al- 
ways resided in Ireland,^® On the other hand in 1896 Sec- 
retary Obey expressed the view that the naturalization of 
a Turkish subject in the United States did not naturalize his 
wife, who had never been in the United States. At the end 
of the Great War when many foreign wives of soldiers were 
entering the country the commissioner of naturalization in- 
formed the writer that he regarded them as aliens till they 
had taken up residence in this country. 

4. Expatriation by Marriage 

Although the law of 1855 provided that an alien woman 
was naturalized by marriage with a citizen, authorities dif- 
fered as to the effect of the marriage of an American woman 
with an alien husband. For example, it was decided in 1877 
by Solicitor General Phillips that the marriage of an alien- 
born woman to a naturalized citizen of the United States 
conferred on her the permanent status of citizenship, so that 
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when she subsequently married an alien she etill retained 
her American citizenship. The law -provided that alien 
women could become American citizens by marriage^ but it 
did not provide that women who were American citizens 
could become aliens by marriage to aliens. On the other 
side Secretary Fish^^ in 1875 decided that the marriage 
of a female citizen of the United States with a foreigner, 
the subject of a state by the laws of which marriage 
conferred nationality, and her removal out of the juris- 
diction of the United States, divested her of her native 
citizenship. 

Parliament in 1870 declared that a British woman lost 
her quality of subject by marriage with an alien. Congress . 
by the law of 1907 laid down a similar rule. Thus the un- 
certainties of the law were dispelled and both British and 
American law came into harmony with the almost universal 
rule that the nationality of the wife is determined by that 
of her husband. 

5. The Cable Act of ig 22 

As a result of the active campaign waged by women voters 
Congress passed the so-called Cable Act of September 22, 
1922. Its provisions have been outlined as follows; 

“ I, An American woman citizen does not lose her citi- 
zenship upon marriage to an alien. 2. An alien woman does 
not gain citizenship upon her marriage to a citizen. 3. An 
alien woman whose husband becomes naturalized after 
September 22, 1922, does not gain her citizenship through 
her husband’s naturalization. 4. A woman whose husband 
is not eligible to citizenship, such as a Japanese or Chinese, 
shall not be naturalized during the continuance of the mar- 
riage status.” To this brief outline there may be added 
the explanation that an American woman marrying an alien 
may formally renounce her citizenship in a naturalization 
court, and that an alien woman marrying a citizen, or whose 
husband is naturalized after the passage of this act, is not 
required to make a declaration of intention and may be 
naturalized after residence of only one year.^® 
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Complaint* is made that the act does not give full equality 
to women, but the greater complaint is that it goes too far. 
In certain countries, Germany among them, women marry- 
ing American citizens lose their native citizenship and do 
not acquire their husband’s citizenship. “ Great inconven- 
ience arises under the existing law in cases of foreign women 
who are married abroad to officials of the United States, 
particularly those in the diplomatic and consular service.” 
It is proposed therefore by Chairman Johnson of the House 
Committee on Emigration and Naturalization that “ a for- 
eign woman, eligible to naturalization in the United States, 
shall acquire American nationality without coming to the 
United States, through her marriage to an American na- 
tional residing abroad as an official of this government, 
provided she takes the oath of allegiance to the United 
States and declares an intention of coming to the United 
States to reside.” The writer suggests that the principle 
of this bill be extended to the foreign wives of citizens 
residing temporarily abroad, if the states of such wives auto- 
matically expatriate them or permit them to be expatriated 
on account of their marriage. Some states, France among 
them, permit wives of aliens to retain their former citizen- 
ship if marriage by the law of the husband’s state does not 
naturalize them. It should be a general policy among states 
to prevent dual citizenship and the loss of all citizenship.^ 
The proposition of Congressman Johnson is not understood 
by the writer as a literal return to naturalization by mar- 
riage, but as naturalization by formal papers, issued by the 
authorized officers of the American government, and taking 
effect not when the foreign wife of the citizen takes up 
residence in the United States but when she takes her oath 
of allegiance and declares her intention as to future resi- 
dence. The words employed in the proposition of Mr. 
Johnson indicate the possibility that a limited and not full 
naturalization was contemplated. If this inference is cor- 
rect the wife of the citizen, entering the United States as a 
national, would avail herself of the provisions included in 
the act of 1906, Section 30, for ‘‘ the admission to citizen- 
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ship of all persons not citizens who owe permanent alle- 
giance to the United States.” 

III. Collective Naturalization 

Besides naturalization of individual aliens or non-citizen 
nationals, involving the examination of their qualifications, 
decision upon their petitions, and issuance of certificates of 
citizenship, and the naturalization of children by the nat- 
uralization of parents, this additional method being depend- 
ent indirectly upon naturalization of others by formal 
papers, “naturalization may be conferred upon certain 
people in mass or upon particular classes of persons,” with- 
out the necessity of judicial or administrative action, direct 
or indirect. “ This method of naturalization is called collec- 
tive naturalization.” 

I. Change of Nationality by Conquest or Peaceful 
Occupation 

It was formerly supposed that conquest was one of the 
methods by which naturalization could be effected ; now it is 
realized that nationality is transferred by conquest, but 
citizenship need not be. The same rule must apply to occu- 
pation. While allegiance may be thus transferred, it is the 
custom of nations to permit citizens of the conquered terri- 
tory either to retain their former nationality or to acquire 
the nationality of the conquering state. 

2. Collectiife Naturalization by Treaty 

The United States may acquire territory fey treaty, and 
collective naturalization may or may not be effected, ac- 
cording to the terms of the treaty. “ The usage of the 
world is,” according to Chief Justice Marshall, “if a nation 
is not entirely subdued, to consider the holding of conquered 
territory as a mere military occupation, until its fate shall 
be determined at the treaty of peace. If it be ceded by the 
treaty, the acquisition is confirmed, and the ceded territory 
becomes a part of the nation to which it is annexed, either 
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on the terms stipulated in the treaty of cession, or on such 
as its new master shall impose.” The possible terms 
stipulated by treaty or imposed by law were almost limitless, 
subject to conditions that the terms came within the grants 
to the national government and not within the prohibitions 
of the constitution. 

Notwithstanding the amplitude of the powers of the 
national government, its practice during the first hundred 
years of the constitution was very definite and restricted. 
Beginning with a system of states, territories, and federal 
district, territory subsequently acquired was assimilated to 
the existing system, the policy being to organize such ac- 
quisitions, as soon as conditions warranted, in inchoate 
states, known as territories, and when increase of popula- 
tion warranted, to admit them into the union “ on an equal 
footing with the original states in all respects whatever,” 
as stated in the Northwest Ordinance of 1787, reenacted 
by the Congress of the United States in 1789.“® The status 
of aborigines of newly acquired territory was assimilated to 
that of the Indians of the original states and territories, and 
the inhabitants of European blood, really so or by legal 
fiction, were admitted by collective naturalization to full 
and substantially equal rights of citizenship, yet, in most 
cases, with the right of election of their previous status.®® 

This uniform policy is illustrated by the series of treaties 
made from 1794 to 1867, though there is a variety in detail 
not inconsistent with the general policy. Every treaty of 
cession to which the United States was a party contained a 
stipulation for the admission of the inhabitants of the ceded 
territory as citizens of the United States, either immedi- 
ately or under certain conditions. In the treaty of 1794 
with Great Britain it was agreed that British subjects who 
resided at Detroit and continued to reside there after evacu- 
ation without declaring their intention of remaining British 
subjects, within a year, became ipso facto American citizens. 
Here was collective naturalization by the self-executory ac- 
tion of a treaty. 

The treaty of 1803 with France provided that “the 
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inhabitants of the ceded territory shall be incorporated in 
the Ujnion of the United States, and admitted as soon as 
possible according to the principles of the Federal Constitu- 
tion, to the enjoyment of all the rights, advantages, and 
immunities of citizens of the United States.” There was 
ambiguity here, but when the words were construed In the 
light of the established system of territories and states, it 
was possible to interpret the treaty as promising the ulti- 
mate admission of the ceded territory to statehood and the 
immediate admission of the resident citizens of France to 
American citizenship. The treaty did not contain the usual 
provision for election of citizenship, and therefore many 
years subsequently an international commission decided as 
to French citizens that the treaty “ obviously contemplates 
that they were to be American citizens.” 

The treaty of 1819 with Spain, ceding Florida to the 
United States, employed almost the exact terms of the treaty 
of 1803 with France. In 1828 Chief Justice Marshall de- 
cided that, “This treaty is the law of the land, and admits 
the inhabitants of Florida to the enjoyment of the privi- 
leges, rights, and Immunities of the citizens of the United 
States.” 

The treaties of 1848 and 1853 with Mexico provided 
that Mexicans then established in the ceded territories 
might elect within a year from the date of exchange of 
ratifications to retain the title and rights of Mexican citi- 
zens, but if they remained in the territories without declar- 
ing their intention to retain the character of Mexicans they 
should “ be considered to have elected to become citizens of 
the United States.” Those Mexicans who ^remained and 
took no formal action were naturalized by collective nat- 
uralization. 

The treaty of 1867 with Russia, ceding Alaska, was the 
last of this series of treaties, in accordance with the uniform 
policy outlined. This treaty made a distinction between the 
civilized inhabitants and the uncivilized native tribes. The 
former could preserve their natural allegiance by returning 
to Russia within three years, or by remaining they were to 
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be admitted to all the rights of citizenship.®* “ The uncivi- 
lized tribes,” the treaty reads, “ will be subject to such laws 
and regulations as the United States may from time to time 
adopt in regard to aboriginal tribes of that country.” Un- 
der all of these treaties there is not only the transfer of 
nationality but collective naturalization, the granting of 
citizenship, not by judgment of a court or examination by 
administrative officers, but by the self-executing provisions 
of treaties. 

The treaty of 1898 with Spain®' marked a departure 
from the policy of the previous one hundred years. Though 
revolutionary, it was none the less constitutional. Election 
was given to Spanish subjects who were natives of the Penin- 
sula. They could preserve their allegiance to Spain by dec- 
laration within a year. By default they would adopt the 
nationality of the territory in which they resided. Native 
inhabitants of the ceded territories were given no election. 
Their civil rights and political status were to be determined 
by Congress. Natives of the Peninsula who by default re- 
nounced their former allegiance and the native inhabitants 
of the ceded territories came under the allegiance of the 
United States, but there was no collective naturalization by 
treaty. They did not by treaty become citizens. 

3. Collective Naturalization by Act of Congress 

In numerous treaties with Indian tribes there has been 
collective naturalization, as will be more fully stated in the 
chapter on Indians, and there have been many acts of Con- 
gress, relating to Indian tribes, which were instances of 
collective nateralization. By the act of March 3, 1843, it 
was provided, on the partition of the tribal lands among 
the members, that the Stockbridge tribe of Indians, each and 
every one of them, were to be deemed citizens of the United 
States.®®- \ 

A strangely belated act of Congress, passed in 1872, 
grew out of the previous acquisition of the vast territory of 
Oregon,®^ the mother of three states, but once jointly occu- 
pied by the United States and Great Britain. It was to 



NATURALIZATION WITHOUT FORMAL PAPERS 115 

this effect that, “ All persons born in the district of country 
formerly known as the Territory of Oregon, and subject to 
the jurisdiction of the United States on the i8th of May, 
1872, are citizens in the same manner as if born elsewhere 
in the United States.” 

The law of 1900 providing a government for the Terri- 
tory of Hawaii made all persons who were citizens of the 
Republic of Hawaii®® on August 12, 1898, citizens of the 
United States and citizens of the Territory of Hawaii. 

In the chapter on naturalization by formal papers inci- 
dental reference was made to the collective naturalization 
of Porto Ricans in 1917. In 1913 Chairman Jones of the 
House Committee on Insular Affairs introduced a bill giving 
the islanders a government more like the typical territorial 
and state governments of the United States, a step in the 
wrong direction, but earnestly desired by the people of 
Porto Rico, as increasing their power. It also proposed to 
advance their status from mere nationals to citizens of the 
United States, and this they welcomed as an advance in 
rank. The measure was before Congress several years be- 
fore it was successfully enacted into law.®® This act of 
March 2, 1917, made all citizens of Porto Rico as defined 
by the law of 1900 and all natives who had been temporarily 
absent from the island and so did not come within the terms 
of that law, citizens of the United States.^® There were two 
provisos, however, one, that any such citizen or native of 
Porto Rico could go before a district court, within six 
months, and declare his intention not to become a citizen 
of the United States, and the other, that any person born 
in the island of an alien parent and permanently residing 
there might, if of full age, within six months, go before the 
court and make a sworn declaration of allegiance, becoming 
thereupon a citizen of the United States, or, if a minor, 
upon reaching his majority or within a year thereafter, do 
the same. It will be recalled that natives of the Peninsula 
were given the privilege by the treaty of peace of electing 
Spanish allegiance. Apparently the law of jus sanguinis is 
still the law of Porto Rico, and their children, born in the 
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island after the war of 1898, were also citizens of Spain. 
Now it is possible for such persons and other aliens, born in 
Porto Rico of alien parents, to acquire American citizen- 
ship. In the case of all who were not required to petition 
a court there was collective naturalization by an act of 
Congress. 

4. Collective Naturalization by Admission of States 

A recital of established law in Louisiana, made by Mr. 
Justice Catron in his concurring opinion in the Dred Scott 
case, may have been obiter, yet it was good authority on 
collective naturalization by admission of states. He said, 
“The settled doctrine in the state courts of Louisiana is, 
that a French subject, coming to the Orleans territory after 
the treaty of 1803 was made and before Louisiana was ad- 
mitted into the Union, and being an inhabitant at the time of 
the admission, became a citizen of the United States by 
that Act.” 

The original constitutions of Ohio and other states of 
the old Northwest Territory and acts of Congress admitting 
these states gave full political power to the inhabitants, 
including not only citizens of the United States but aliens 
possessing certain qualifications.'** Congress recognized all 
these electors who assisted in the framing and adoption of 
the constitutions as citizens. Such acts of Congress, ad- 
mitting states, have been regarded as examples of collec- 
tive naturalization. 

The annexation of Texas '** was effected by joint resolu- 
tion of Congress in 1845, and citizens of the former 

republic becarme citizens of the United States. 

“ The Nebraska** enabling act declared that all persons 
qualified to vote for representatives of the territorial legis- 
lature should be eligible to election as members of the con- 
vention, and should be entitled to vote upon the acceptance 
or rejection of the constitution. By the existing laws of the 
territory, foreigners who had declared an intention to be- 
come citizens of the United States were entitled to vote 
at elections, and this provision was carried into the constitu- 
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tion of the new state, as ratifiedby Congress. The Supreme 
Court of the United States held in Boyd v. Nebraska that 
upon the admission of the state into the Union, all persons 
of this class became citizens of the United States.” 

The illustrations of the employment of collective nat- 
uralization under three main heads do not give an adequate 
indication of the frequency of their use, especially of the 
second and third forms in the order of their descriptions. 
In treaties and acts which upon their face revealed the pur- 
pose to naturalize all members of a class, there has been 
no great encouragement of enlargement and liberalization 
by judicial Interpretation, although this has sometimes been 
done as an avowed principle of construction.'^^^ But in the 
case of collective naturalization by admission of states, an 
intention has been read into acts, not clearly present, except 
in the joint resolution admitting Texas. The naturaliza- 
tion practices of our fathers were so loose and irregular that 
it was fortunate some means could be found of silently trans- 
ferring large numbers of aliens who exercised every right 
of citizenship into the body of citizens, acknowledged as 
such. 

^ Act of June 29, 1906, Section 75 ComfUed Statutes to igiS^ Sec. 

^ The partial naturalization under Act of 1906, amended in 1918, Sec- 
tion 4, Subdivision Eighth, is completed by court action and therefore is not 
to be considered as naturalization by ministerial act. Contra Cleveland, 
American CHhenshif^ p. 59. In re Olson, 18 Fed. (2d) 425. 

® Cleveland, in American Citizenshify p. 76, notes that a court in Phila- 
delphia recently decided that a Canadian Indian had the same rights of nat- 
uralization as one born in the United States. Possibly his reference is to U. S. 
ex rel. Diablo v. McCandless, 18 Fed (2d) 282, which decided that Canadian 
Indians are not excluded from entry by the immigration The case had 
no reference to naturalization, 

I Stat, at L. 414. 

® West V. West, 8 Paige ch, 432. 

^ For. ReL, 1885, pp. 395, 396, Van Dyne, F., N aturalizationy pp. 212- 
215 * 

^ Expatriation Act of Mar, 2, 1907, Sec, 55 ComfUed Statutes to igiSy 

Sec. 3959 

^ Campbell v. Gordon, 6 Cranch 176. 

® Young v. Peck, 21 Wend 389, and 26 Wend 613. 

Van Dyne, F,, of, cit,y p, 213* 
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CHAPTER IX 


THE STATUS OF INDIANS 

t, ' Modification of the Common Law to Meet Conditions 

in America 

In the preceding chapter we have incidentally written of 
the Indians, but their place in the development of the law 
of Gitizenship is too important to be thus summarily dis- 
posed of, and the Indian problem, past and present, is too 
compelling not to be allotted a chapter in a work of this 
kind. From first to last Indians who have become citizens 
have been admitted by naturalization, unless their fathers 
were citizens at the time of their birth. They have never 
been admitted solely because they were born within the 
territorial boundaries of the United States. They were the 
first exception to the application of the law of the solid 
According to accepted theory our ancestors brought over 
the common law which included applicable statute law of 
England. The colonial legislatures were permitted to make 
reasonable changes in the law to meet peculiar conditions in 
America. Thus the General Assembly of Rhode Island was 
by charter given legislative power, but limited as follows: 

Soe as such lawes, ordinances, and constitutiones, soe 
made, bee not contrary and repugnant unto, butt, as neare as 
may bee, agreeable to the lawes of this our fealme of Eng- 
land, considering the nature and constitutione of the place 
and people there.” ^ As an illustration of the modifications 
of the comman law to meet conditions in America the differ- 
ences in the law concerning the fencing of land against cattle 
may be given. In England a man was responsible for the 
trespass of his cattle on his neighbor’s herbage or corn or 
trees. The open field system was still common in England, 
and it was a man’s duty to fence in his cattle. But in 
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America where there were vast stretches of unoccupied land 
in which cattle might roam and forage, the English custom 
was reversed. Here the grain fields were ordered en- 
closed.^ Quite as truly it was necessary to modify the law 
to meet the conditions of the presence of savage tribes. 

2. Indian Tribes in the International Sense were Subject to 

the Jurisdiction of the United States 

The king of England took possession of the Atlantic coast 
and claimed his right to the interior of the country straight 
across to the Pacific. After the French and Indian War 
this modest claim was cut down, and was acknowledged by 
France and Spain as extending as far as the Mississippi. 
Over this vast relatively vacant empire the king of England 
was sovereign. According to the common law all persons 
who were born in the allegiance of the king were natural- 
born subjects, with certain exceptions, as the children of 
ambassadors. Therefore in the international sense the 
Indian tribes had no standing. They were not recognized 
as belonging to the family of civilized nations. Their chiefs 
were not sovereign over a foot of soil. They were subjects 
of the king of England. Then when the colonies revolted 
and were recognized as independent states, they acquired 
the sovereignty over the same vast territory, and the Indians 
became their subjects. Finally upon the adoption of the 
federal constitution the Indian tribes became subject to the 
sovereignty of the United States. 

3 . In the Domestic Sense the Indian Tribes were Quasi- 

^ Independent 

In the domestic sense, however, the theory of the common 
law could not be applied to savages. It was quite impossible 
to regard the Indians as members of the bodies politic which 
were established by the colonists, for the Indians naturally 
adhered to their own customs. They were quite incapable 
of assimilation in their savage state. Therefore from the 
point of view of domestic law they were looked upon as 
aliens, and their tribes were dealt with by treaties as if they 
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were foreign nations. Treaties were made with them by the 
colonies before 1776, then by the states, and after 1789 by 
the United States. They were regarded as dependent 
peoples, enjoying quasi-independence."^ 

Their Quasi-Independence Founded Not on Constitu- 
tional Right, but on Concession 

Thus in the sense of international law the Indians had no 
standing. The so-called nations were not recognized as 
belonging to the family of nations. In the sense of domes- 
tic law there was no constitutional guaranty that they should 
be dealt with as if they were foreign nations and so by 
treaty. It was merely a matter of concession that the fed- 
eral laws, operative among them, were in the form of 
treaties and not in the form of statutes. Finally the 
anomaly was put to an end by act of Congress in 1871, when 
it was declared, No Indian nation or tribe within the terri- 
tory of the United States shall be acknowledged or recog- 
nized as an independent nation, tribe or power with whom 
the United States may contract by treaty.” ® The scandal 
sometimes connected with the ratification of treaties with 
the Indians may have had some influence upon the change 
of policy, but the main reason probably was the desire of 
the lower house to have its full share in legislation. At any 
rate the relations of the whites and Indians had become so 
intimate and interwoven that it was no longer seemly that 
the old custom should be continued. Sometimes laws are 
passed which become operative only upon Indian accept- 
ance, just as many state laws are passed which are subject 
to local action. The friends of the Indian were glad to see 
the pretense of treaty making given up. 

5. The Primary Allegiance of Tribal Indians was to Their 
Tribes and Not to the United States 

We have seen that the Indians were treated practically as 
aliens, for the tribes were given semi-independence. Tribal 
Indians were born in the United States but were not subject 
to the jurisdiction thereof, since their primary allegiance 
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was to their tribes. They were not natural-born citizens of 
the United States. They could become citizens only by 
naturalization, but the general statutes on naturalization 
did not apply to them. By the law of 1790, “ Any alien, 
being a free white person, may be admitted to become a 
citizen.” By the law of 1870, “The naturalization laws 
are hereby extended to aliens of African nativity and to 
persons of African descent.” While Indians could not be 
naturalized by taking out formal papers, they were some- 
times naturalized in the early days and later by treaty and 
sometimes by statute. In the case of the Stockbridge In- 
dians ® in 1 843 every member was naturalized by statute 
without any further action on his part, and this treatment 
was accorded other Indians by treaty or statute. In the 
case of the Winnebago Indians the members of the tribe 
could make application to a naturalization court and if they 
gave evidence of fitness they could be declared citizens, and 
similar provisions were included in treaties and statutes for 
the naturalization of other tribes. But there was no provi- 
sion for the naturalization of individual Indians, no matter 
how convincing the evidence of their fitness. Therefore 
Elk’’ was refused the right to vote in 1884 for the sole 
reason that he was an Indian and could not become a citizen 
under the existing laws. This injustice was corrected three 
years later, the law of 1887 providing as follows: “ Every 
Indian born within the territorial limits of the United States 
who has voluntarily taken up, within said limits, his resi- 
dence separate and apart from any tribe of Indians therein, 
and has adopted the habits of civilized life, is hereby de- 
clared to be £r citizen of the United States, and is entitled 
to all the rights, privileges, and immunities of such citizens 
whether said Indian had been or not, by birth or otherwise, 
a member of any tribe of Indians within the territorial 
limits of the United States without in any manner impair- 
ing or otherwise affecting the rights of any such Indian to 
tribal or other property.” ® 
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6,. The Progressive Disappearance of Indian Tribal Au- 
tonomy and the Assimilation of Tribal Indians 
Into the Citizen Body of the Nation 

The laws for the automatic naturalization of designated 
tribes and of isolated Indians who had adopted the habits 
of civilized life and for the more formal naturalization of 
applicants who were members of other tribes, were all evi- 
dences of the progressive disappearance of Indian tribal 
autonomy. The law of 1871, already mentioned as pro- 
hibiting the further resort to treaties, was a decided step 
in the same direction. And so was the law of 1885 ® which 
gave federal courts jurisdiction over crime committed within 
reservations by Indians upon Indians. Formerly the In- 
dian tribal governments had jurisdiction alone over such 
cases. It was claimed on the one hand that Congress had 
no power to interfere with the internal legal affairs of the 
tribes still maintaining tribal government, and on the other 
that the state governments, not the federal, had jurisdiction 
over the violation of state law within state bounds. But 
the Supreme Court in United States v. Kagama sustained 
the law on the ground that the Indian tribes were the wards 
of the nation. The legislation bearing the name of Senator 
Dawes marked beyond any other the acceleration of the 
process. His act of Feb. 8, 1887, provided for the allot- 
ment of land to Indians in severalty and for the admission 
to citizenship of the allottees. Under this act the more 
advanced rapidly were admitted to citizenship. In 1901 
some of the richest per capita bodies politic In the world 
lost their political autonomy and their manbership was 
absorbed in the citizenry of the Union. Yet as the courts 
unexpectedly curtailed the powers of the government to 
protect its citizen Indians, an act was passed May 8, 1906, 
providing that Indians, not already citizens upon receiving 
their trust patents, were not to become citizens till they 
should receive their patents in fee simple, at the end of the 
twenty-five year period. The same law provided that In- 
dians who had proved their competency could be given their 
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patents in fee simple before the end of the twenty-five year 
period, and, if not citizens before, they would thereupon 
become citizens.^V An act of June 21, 1906, provided for 
the extension of the trust period of incompetent Indians, 
and so the postponement of their citizenship.^^ As the ^Su- 
preme Court reversed its earlier decision on the guardian- 
ship over citizen Indians, Congress was able to change its 
policy without injury to its wards. Accordingly the law of 
1919, permitting the naturalization of Indian soldiers and 
sailors, fittingly recognized the brilliant war record of the 
American Indians.^^ Finally when two-thirds of the 
Indians were already citizens and the doors to citi- 
zenship were wide open to those who chose to break with 
their backward tribes, the law of June 2, 1924, was 
passed automatically naturalizing all of the remaining 
tribesmen.^^ 

7. The Possessory Title of Indians to the Land Which 
They Occupied 

So much for the citizenship of Indians and their incor- 
poration with the body of the people, an end advocated by 
their friends of the Lake Mohonk Conference, but addi- 
tional explanation must be made of the land titles of the 
Indians, According to the theory of the English common 
law the title of all lands was originally in the king. He 
gave grants to individuals who thus might become tenants in 
fee simple, possessors of a freehold — owners of the soil, 
as we would say. So in his American possessions the original 
title to all lands was in the king. He gave grants to indi- 
viduals who became owners of the soil, technically tenants 
in fee simple. The fee in lands not granted remained in 
the king. After the Revolution the states succeeded to the 
right of the crown in public lands, not granted to individuals. 
After the establishment of the federal government the 
United States was substituted as owner of the western lands 
to which private title had not been given. Thus all the 
public lands, with such exceptions as the Western Reserve 
in Ohio, reserved by the state of Connecticut, by session of 
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the states came under the control of the federal govern- 
ment* 

The Indians were not regarded as owners or tenants in 
fee simple. They had simply a right of occupancy, a pos- 
sessory title. Yet this title could not be legally taken from 
them without their consent. As a result of frequent abuses 
laws were passed limiting the right of purchase of this pos- 
sessory title to the government itself. “ The Indian titles 
which have been recognized by the government appear to 
have been ( I ) the original right of occupancy, and (2) the 
title to their reservations, which differs in most cases from 
the original title in the fact that it is derived from the 
United States. There have been some titles, and a few of 
them still exist, which the Indian Bureau deems exceptions 
to this rule, as where the reservation was formed by re- 
stricting the original areas or where reservations have been 
patented to tribes by the government. Examples of the 
latter class are the patents to the Cherokee, Choctaw, and 
Creek nations. In a few instances the Indians purchased 
the lands forming in whole or in part their reservations. 
The construction given to these by the Indian Bureau and 
the courts is that they are not titles in fee simple, for they 
convey no power of alienation except to the United States, 
neither are they the same as the ordinary title to occupancy; 
they are * a base, qualified, or determinable fee,’ with a 
possibility of reversion to the United States only, ^ and the 
authorities of these nations may cut, sell, and dispose of 
their timber, and may permit mining and grazing, within the 
limits of their respective tracts, by their own citizens.’ The 
act of March i, 1889, establishing a United States court 
in Indian Territory (Oklahoma), repealed all laws having 
the effect of preventing the Five Civilized Tribes in said Ter- 
ritory (Cherokee, Choctaw, Chickasaw, Creek, and Semi- 
nole) from entering Into leases or contracts with others than 
their own citizens for mining coal for a period not exceed- 
ing ten years. As a general rule the Indians on a reserva- 
tion could make no leases of land, sales of standing timber, 
or grants of mining privileges or rights of way to railways 
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without the authority of Congress. On the other hand, it 
was obligatory upon the government to prevent any intru- 
sion, trespass, or settlement on the lands of any tribe or 
nation of Indians unless the tribe or nation had given con- 
sent by agreement or treaty.” “ 

In the year 1924 about 200,000 Indians had already re- 
ceived allotments totaling approximately 40,000,000 acres 
of land valued at half a billion dollars. There remained to 
be allotted about 125,000 Indians with unallotted lands of 
approximately 35,000,000 acres valued at $75,000,000. At 
that time practically one-third of the Indians of the United 
States were no longer wards of the government or under 
the jurisdiction of the Indian Bureau. Within fifteen years 
from that time the twenty-five year trust period of a large 
number of Indian allotments would expire and the jurisdic- 
tion of the Indian Bureau would thereafter cease over 
those Indians unless by reason of incompetency the trust 
period should be further extended as authorized by law. 

Though the Indians throughout the United States have 
made remarkable progress in agriculture and stock raising, 
the returns from their oil lands have sometimes brought 
groups or individuals vast wealth. “ The richest producing 
oil field in the United States is found in the Osage Nation in 
Oklahoma and belongs to the Osage tribe of Indians. These 
lands were purchased by the Usages from the Cherokee 
Indians at a price of $1.25 per acre. . . . The Usages 
were allotted the surface of the lands and the mineral rights 
were reserved for the benefit of all the Usage Indians and 
they share equally in oil royalties and bonuses. Each en- 
rolled Osage Indian . . . [in 1923] received from the gov- 
ernment approximately $12,000. . . . The Indians of the 
Five Civilized Tribes did not reserve the minerals to the 
tribes when allotments were made. Therefore some In- 
dians have received tremendous sums in royalties from oil 
production on their lands, while others only received agri- 
cultural lands.” One Creek Indian was reported to be 
worth $3,000,000, derived from an allotment arbitrarily 
assigned to him, since he refused to select an allotment. 
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The Indians at every period of our history have been the 
victims of exploitation by designing whites, but the perse- 
vering policy of the federal government has been to protect 
them. To this end an act was passed June 25, 1910, giving 
the Secretary of the Interior and the Commissioner of In- 
dian Affairs authority to determine the heirs of deceased 
Indians and to approve or disapprove Indian wills. The 
Indian Bureau had in 1924 determined the heirs In 35,000 
cases involving lands worth $50,000,000. These deter- 
minations had been accomplished at a very low cost to the 
Indians, the average cost per case being $30, less than one- 
fourth of what it would cost the Indians if their estates had 
been probated In local courts, as well as a saving to them of 
large attorney’s feesd^ How large these lootings are ‘‘ under 
cover of law ” through local jurisdiction, is exposed by the 
Indian Rights Association. “An example of the present 
system,” cited by the Association, “ is afforded in the case 
of one Indian woman who inherited $100,500, and received 
$500 after the grafters had administered the estate under 
the state law.” It will be lamentable if the federal gov- 
ernment does not retain some degree of guardianship over 
its former wards, and if the state governments do not recog- 
nize that Indians are Indians and give them the special pro- 
tection of wards of the state. 

8 . Exclusive Federal Jurisdiction Over Tribal Indians 

The question of federal and state guardianship over the 
Indians is closely connected with the exclusive federal juris- 
diction over tribal Indians. It was the experience of the 
colonial period that the individual colonies were quite un- 
able to handle the Indian question satisfactorily. It was 
necessary for the colonies to act in common, as they repeat- 
edly did in making treaties with the Indians and in making 
presents to them. Accordingly in 1754 Franklin proposed 
a common American government, .a colonial union under the 
crown. Among the subjects he would assign to the general 
government was the control of Indian relations. Later the 
continental congress and the confederate government under 
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the articles attempted to regulate Indian affairs. Therefore 
after 1789 the brief words of the federal constitution giving 
Congress power to regulate commerce with the Indian tribes 
comprehended, by precedent and the intended meaning, the 
exclusive jurisdiction over tribal Indians. Yet the federal 
government did not assume to control small bodies of 
Indians in the original states which were surrounded by 
white population. This was left to the states, but it did 
assume the exclusive control of relations with the Indians 
in the western wilderness. 

In some of these western reservations there was promise 
of permanent Indian states. The Cherokee nation in 
Georgia adopted civilized life and many of its members were 
converted to the Christian religion by devoted missionaries. 
Georgia was very naturally indignant that a permanent 
alien community should be built up in its midst, a sover- 
eignty carved out of its sovereignty, thus lessening its terri- 
tory and limiting its power of growth. The state attempted 
to exercise authority within the reservation, but the United 
States Supreme Court denied it the power.^“ The state 
imprisoned the missionary, Worcester, for residing among 
the Indians, even though he had the permission of the United 
States government, when Georgia had forbidden such resi- 
dence without its leave. Again Chief Justice Marshall de- 
cided against the state. But a furious public sentiment 
arose, shared in and fostered by President Jackson, which 
compelled this civilized tribe and many other tribes to 
migrate to the distant west. Some leading Indians and 
friends of the Indians hoped to establish an Indian state, 
but the Indians themselves were quite unwilling to give 
up their tribal autonomy, and the enemies of the Indians 
were unwilling that a strong, effective Indian state should 
be erected. With the admission of Oklahoma the possi- 
bility of an Indian state disappeared forever. 

Many of these Indians are not only possessors of wealth, 
but are men of splendid force and character. Many have 
faces that would adorn our coins — men that on the Marne 
would be superbly brave, but they will die in the poorhouse. 
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Born in a tribe they cannot stand alone in an economic 
struggle. The exclusive jurisdiction of the United States 
government is dependent upon the organization of the In- 
dians in tribes. When the tribes lose their autonomy and 
cease to be political entities, and the members become citi- 
zens of the United States and of the states, the exclusive 
jurisdiction is lost, but may the tribes not be perpetuated 
with an attenuated political function, and may not the fed- 
eral government retain an attenuated guardianship over 
the persons and property of the Indians? Would not the 
states possess a concurrent but not paramount power to 
exercise guardianship over their Indian citizens? 

9. Knotty Problems Connected with Their Passage from 
Wards of the Nation to Citizens of the States 

The queries with which the last section closed suggest 
the consideration of some knotty problems. Suppose an un- 
naturalized Indian traveled with a Wild West Show in 
Russia when that country was still maintaining neighborly 
relations with other countries. “ The peculiar status of 
those Indians who have not become citizens,” says Wil- 
loughby,^^ “ is illustrated in the form of a letter of protec- 
tion issued in lieu of a passport, to those traveling abroad. 
The following is a letter issued by our consul at Odessa, the 
form of which has been approved by the State Department: 
‘ To whom it may concern : The bearer of this document is a 
North American Indian whose name is Hampa. This In- 
dian is a ward of the United States, and is entitled to the 
protection of its consular and other officials. He is not, 
however, entitled to a passport, as he is n<3t a citizen of 
the United States. This consulate has the honor to re- 
quest the Russian authorities to grant Hampa all necessary 
protection during his stay in Russia, and to grant him per- 
mission to depart when he requires it.’ ” 

Suppose Indian tribal lands have been allotted among the 
members and they have become citizens of the state, and 
the state attempts to tax the lands or the permanent im- 
provements. In United States v. Rickert,^^ “ It was held 



130 


CITIZENSHIP 


that lands allotted In severalty to Indians under the act of 
1887, and held in trust for them by the United States for 
25 years, are not taxable by the state in which situated; nor 
are the improvements upon them, or the cattle or other 
property furnished the allottees by the United States.” 

Has Congress power to penalize the sale of liquor to 
an Indian who after allotment of land has become a citizen 
of a state? In re Hoff the court held that there was no 
longer federal power to do this, for the government cannot 
assume the rights of guardianship which it has once aban- 
doned. Distinction Is made between property rights and 
civil and political status. The government could maintain 
its guardianship over property, still vested in itself, with 
only a trust patent given to the Indian possessor, but the 
government could not continue its guardianship over the 
person of the citizen Indian. This decision was reached 
by the employment of a mathematical theory of law, utterly 
divorced from life as it is. This reactionary judgment 
forced Congress to check its liberal policy toward the In- 
dians lest they should be deprived of necessary protection. 
But happily the Supreme Court in United States v. Nice 
held that, “ Citizenship is not incompatible with tribal exist- 
ence or continued guardianship, and so may be conferred 
without completely emancipating the Indians or placing 
them beyond the reach of congressional regulations adopted 
for their protection.” Previously to this decision and yet 
later than the regretted decision in the Hoff case the Su- 
preme Court of the United States in the case of Tiger v. 
Western Improvement Co.^' held that, “ Congress has the 
right to deterrftine when the guardianship over Indians shall 
cease and that Congress has at all times the right to enact 
legislation in the interests of the Indians as a dependent 
people.” 

The Indians are no longer a vanishing race, they are in- 
creasing and number more than 340,000. It has been truly 
said that, “ No dependent people in the history of the world 
. . . have made more rapid progress during the last fifty 
years than the American Indian, and ... no government 
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during that time . . . has been more generous or more 
faithful to its trust than has our government toward the 
American Indian.” 

^ Holland, T. E,, The Elements of Jurisprudence^ p. 136. 
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^ The Charters and General Lazos of the Colony and Province of Massa- 
chusetts Bay, Chapter XIX, Sec. 3, p. 63, enacted in 164.6. 

^ Willoughby, W. W., The Constitutional Lav: of the United States, Vol. I, 

pp. 294ff. 

^ Compiled Statutes to Sec. 4034.. 

^ Y^n'DynQ,'F., Naturalization,'^, 

^ Elk V. Wilkins, 112 U. S. 94. 

® Compiled Statutes to igiS, Sec. 3951. 

^ 23 Stat. Ch. 341, 363, Sec. 9, 385. 

10 118 U. S. 375. 

Compiled Statutes to zgiS, Sec. 4195 if. 

Bulletin 12 (1924), Office of Indian Affairs, The American Indian and 
Government Indian Administration, p. 4. 

Compiled Statutes to 1^25, SiQC. 

Ibid., Sec. 395 1 aa. 

Bulletin of the Office of Indian Affairs on Indian Land Titles. 

Biidletin 12 (1924) op. cit. 

'^flbid. 

Indian Rights Association, No, i2p. Second Series, What shall <me do 
vjith our Indians? 

The Cherokee Nation v. Ga., 5 Pet. i. 

20 Worcester v. Ga., 6 Pet. 515. 

Willoughby, W. W., op, cit., Vol. I, p. 312. 

22 188 U. 8.432^- 

23 197 U. S. 488. 

2^ 241 U. S. 598. 

2® 221 U. S. 316. 

23 Bulletin X 2 (1924) op. cit. 



CHAPTER X 

EXPATRIATION 

I. Relation of Expatriation to Naturalization 

If naturalization is effected by the joint action of the state 
which adopts and the alien who is adopted, then logically 
expatriation is effected by the joint action of the citizen who 
desires to renounce his allegiance, and his state which per- 
mits such renunciation. It was contended at the bar in 
the early case of Talbot v. Jansen ^ that consent of the state 
renounced is not necessary, for “ the right of expatriation is 
antecedent and superior to the law of society.” According 
to a later writer, “ “ it is essential to the American doctrine 
of consent to hold that every citizen shall have a right at any 
time to expatriate himself.” Thus at the threshold of our 
examination of this subject we encounter two conflicting 
doctrines, one that naturalization involves a contract which 
may be terminated only by the consent of both parties, and 
the other, that, though government is created by contract, 
the citizen reserves the right to decide whether or not its 
terms have been observed, and accordingly to gather up his 
goods and abandon the state as whim prompts or join with 
other citizens in revolution. One doctrine was inherited 
from the English common law and the other was born of 
revolution. 

2. Expatriation in Retrospect 

Perhaps an historical study will point the way to a syn- 
thesis of these opposing doctrines. When primitive tribal 
law began to yield to rules growing out of voluntary asso- 
ciation, “ and individualistic conceptions began to assert 
themselves, a man might not wish to make himself respon- 
sible for the deeds of his kindred, and, vice versa, the kindred 
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might not desire the presence among its members of par- 
ticularly untrustworthy individuals. The ceremony of 
renunciation took the symbolic form of breaking sticks over 
the head of the man who quitted the kindred.” ® Once there 
had been a time when abandonment of the religious rites 
of the kindred and disloyalty to the common ancestor 
brought upon the culprit not fragile sticks but a broken head. 
Among the Romans there was a destruction of legal per- 
sonality in part when there was a severance of family ties, 
when the legal relations with one’s kinsfolk on his father’s 
side were broken.* This destruction was in greater part 
when he lost his status of citizenship, as in the case of ban- 
ishment, and it was complete when he was reduced to 
slavery, for crime or otherwise. Evidently there was the 
purpose to stigmatize the loss of status. But in the Greek 
world with its multitude of tiny independent city-states 
which were soon over-peopled and thus forced to send out 
colonies, where men dangerously prominent in their native 
cities might find it prudent to withdraw or be forced out 
by ostracism, there was less stigma or none in abandonment, 
either temporary or permanent, of one’s state. “ It was 
easy,” therefore for philosophers to show, “ that men were 
not bound to particular spots on the earth, and therefore if 
a man should happen to find himself in disagreement with 
the laws or the ideas of his country, he was under no obli- 
gation of loyalty to that country.” ® Socrates defends the 
laws of Athens which had unjustly condemned him to die 
and makes them speak as follows: “For after having 
brought you into the world, and nurtured and educated you, 
and given you and every other citizen a sharff in every good 
that we had to give, we further proclaim and give the 
right to every Athenian, that if he does not like us when he 
has come of age and has seen the ways of the city, and made 
our acquaintance, he may go where he pleases and take his 
goods with him; and none of us laws will forbid him or 
interfere with him.”® But withdrawal from one’s native 
city and naturalization in another did not imply expat- 
riation, for “ the Greeks had no objection to the cumula- 
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tion of several citizenships in one person.”’ Sometimes 
cities gave citizenship to all Greeks who dwelt in allied 
cities, and on this basis created rudimentary forms of 
federation. 

In the middle ages there was a return to the earlier Roman 
doctrine, according to which a Roman citizen lost his citi- 
zenship by emigrating even to a Latin colony.® After the 
death of Charlemagne the great lords seduced each other’s 
vassals away, whereupon this irregularity was prohibited.® 
Thereafter the vassal could not leave his lord, but for the 
lord’s crime, unless the lord freely dismissed him. The law 
of allegiance is feudal in form, at least. It prescribed that 
every man must have a sovereign and is bound by his oath 
of allegiance or by his birth till permitted to renounce his 
allegiance by his sovereign.’® 

It was asserted in the Talbot v. Jansen “ case that for- 
merly when the law of perpetual allegiance was the common 
law of Europe France did not hesitate to admit the subjects 
of other states and, naturalizing them, raise them to the 
highest offices, and even England received as an ambassador 
a subject who had renounced his allegiance to the crown. 
Poland and Russia, while holding the doctrine of once a 
subject always a subject, yet naturalized the subjects of 
other states. In each such case the person who transferred 
his allegiance did it at his peril, relying on the strength of 
his new master or the leniency of the old. 

3. Expatriation in the United States in the Absence of a 
Federal Statute 

But did ouf law recognize expatriation before there was 
a federal statute enacted upon the subject? The common 
law of England included the law of perpetual allegiance. 
We inherited the common lawy with the power to modify it 
incidentally to meet conditions here. Many state constitu- 
tions continued in force previously existing common law 
and statute law, not repugnant to the new constitutions, 
subject to repeal. Before the adoption of the federal con- 
stitution the legislature of Virginia passed a law providing 
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for expatriation by renunciation in Virginia, but was that 
law in force after the adoption of the federal constitution, 
and would renunciation under that law carry with it ex- 
patriation from federal citizenship? Would expatriation 
be permitted in New Jersey and other states where 
there was no statute on the subject, and, returning to the 
initial question, could there be expatriation from federal 
citizenship in the absence of a federal statute on the 
subject? 

In the case of Talbot v. Jansen the United States Su- 
preme Court in 1795 did not find it necessary to answer the 
question as to the existence of the right of expatriation, be- 
cause even if such right existed two American captains, who 
had illegally attempted to take two American vessels into the 
French service, could not claim it. The court decided that, 
“If the right of expatriation exist, under our laws, not 
only a renunciation of citizenship, but an actual removal, for 
lawful purpose, and the acquisition of a foreign domicile are 
necessary.” Captain Ballard had renounced his citizenship 
under the Virginia law but he had not acquired a foreign 
domicile and his removal was not for a lawful purpose. 
Captain Talbot had taken the oath of allegiance to the re- 
public of France in Guadaloupe, but it was not a removal 
for a lawful purpose. When we examine the separate opin- 
ions of the members of the court, we find that Mr. Justice 
Paterson did not think that expatriation under the law of 
Virginia carried with it expatriation from federal citizen- 
ship. “ The sovereignties are different,” he said. Mr. Jus- 
tice Iredell, a great jurist, disagreed with the doctrine 
vigorously pressed by the counsel for Talbot^that expatria- 
tion is a natural, inalienable right in each individual, a right 
upon which no act of legislation can lawfully be exercised, 
and that it must be left to every man’s will to go off when 
and in what manner he pleases. On the contrary expatria- 
tion in many situations would be improper, especially in time 
of war, but the right of expatriation “ is a reasonable and 
moral right, which every man ought to be allowed to exer- 
cise, with no other limitation than such as the public safety 
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or interest requires, to whieh all private right ought and 
must for ever give way . . . But who is to permit it ? The 
legislature, surely.” Mr, Justice Paterson also appealed to 
Congress to pass a law, saying, “ A statute of the United 
States, relative to expatriation, is much wanted.” It is a 
reasonable inference from the language of the members of 
the court that they favored a guarded right of expatriation, 
but in the absence of legislation even this conditional right 
did not exist. 

In a later case Chief Justice Marshall refused to discuss 
the abstract question of this alleged right.^® But the ques- 
tion came before a court in New Jersey in such form as to 
demand an answer, and was carried to the Supreme Court of 
the United States. Coxe,^* a native of New Jersey, adhered 
in the Revolution to the British cause, and at the close of the 
war settled in London. Could he inherit land in New Jer- 
sey? The court held that Coxe was incapable of throwing 
off his allegiance to New Jersey, but retained his capacity to 
take lands within its limits. This decision was made in the 
year 1808. 

Thus our country was put in the inconsistent position of 
refusing to recognize the expatriation of our own citizens, 
and yet insisting stoutly that aliens could expatriate them- 
selves by naturalization under our laws. This same in- 
consistency had been common formerly in the European 
countries which held to the law of perpetual allegiance and 
upon occasion naturalized aliens. There were many advo- 
cates of the doctrine of inalienable right, which had been 
presented at the bar in the Talbot v. Jansen case, and there 
were sometimes administrative and judicial decisions from 
this point of view. 

4. A Defective Law upon Expatriation 

Seventy-three years after the court invited Congress to 
pass a law permitting expatriation, Congress acted. The 
nature of the law desired and possibly the facts of the case 
were quite forgotten, but the complaints of our foreign dip- 
lomatic agents brought a present demand for action. The 


EXPATRIATION 


137 


law of 1868 was as follows: “Whereas the right of ex- 
patriation is a natural and inherent right of all people, in- 
dispensable to the enjoyment of the rights of life, liberty, 
and the pursuit of happiness;' and whereas in the recognition 
of this principle this government has freely received emi- 
grants from alt nations, and invested them with the rights 
of citizenship ; and whereas it is claimed that such American 
citizens, with their descendants, are subjects of foreign states, 
owing allegiance to the governments thereof; and whereas it 
is necessary to the maintenance of public peace that this 
claim of foreign allegiance should be promptly and finally 
disowmed. Therefore any declaration, instruction, opinion, 
order, or decision of any officer of the United States which 
denies, restricts, impairs, or questions the right of expatria- 
tion, is declared inconsistent with the fundamental principles 
of the republic.” In this sophomoric pronunciamento our 
noble legislators were strangely forgetful of the fact that 
we had not freely received immigrants from all nations to 
our citizenship, for our naturalization law at that time ad- 
mitted only free whites. Congress could not mean that the 
right was inherent without restriction or impairment,^® for 
Congress in 1865 had passed a law making desertion from 
the army or navy under certain circumstances a forfeiture of 
citizenship, and at the same time deserters were liable to 
arrest and punishment. Congress was solicitous only for 
the expatriation of aliens and made no clear reference to 
the expatriation of our own citizens. At the most it as- 
serted the existence of the right. It did not set up a stand- 
ard of renunciation, for Mr. Justice Iredell had said that 
mere naturalization in a foreign country wa^ not renuncia- 
tion in our law, just as our bestowal of the right of citizen- 
ship upon the Marquis de la Fayette did not absolve him as 
a subject or citizen of his own country. Congress did 
not clearly reverse or ratify the decision of the court 
that expatriation must be for lawful purpose or that a for- 
eign domicile was necessary. The law was most unsat- 
isfactory. 
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5. The Deficiencies of the Statute Partially Remedied 
by Treaties 

Where the law of perpetual allegiance was united with 
jus soli, as in Great Britain, the allegiance of natural-born 
subjects could not be thrown off without the consent of the 
sovereign. Where the law of perpetual allegiance was 
united with jus sanguinis, zs had formerly been the universal 
rule on the continent, the allegiance of subjects and their 
descendants, though the former had been naturalized in the 
United States and the latter were natives of this country, 
could be claimed, and could not be thrown off without the 
consent of the European government. The statute urged 
the prompt and final disavowal of these claims, and to this 
end treaties were negotiated with a number of states, be- 
ginning with the treaty of 1868 with the North German 
Confederation. 

This treaty stipulates that, “Citizens of the North Ger- 
man Confederation, who become naturalized citizens of the 
United States of America and shall have resided uninter- 
ruptedly within the United States five years, shall be held 
by the North German Confederation to be American citi- 
zens, and shall be treated as such.” “ There is no right of 
emigration recognized, so that if one leaves Prussia ille- 
gally, and returns, relying upon his American naturalization, 
his case comes within the provision of the next article: “ A 
naturalized citizen of the one party on return to the terri- 
tory of the other party remains liable to trial and punish- 
ment for an action punishable by the laws of his original 
country and c»mmitted before his emigration; saving, al- 
ways, the limitation established by the laws of his original 
country.” Therefore in spite of the uncompromising words 
of the law of 1868 what Secretary of State Everett said in 
1853 was quite as true after the ratification of the treaty. 
He said, “ If . . . a Prussian subject . . . chooses to emi- 
grate to a foreign country without obtaining the certificate 
which alone can discharge him from the obligation of mili- 
tary service, he takes that step at his own risk. He elects 
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to go abroad under the burden of a duty which he owes to his 
government His departure Is of the nature of an escape 
from his laws, and If, at any subsequent period, he is Indis- 
creet enough to return to his native country, he cannot com- 
plain if those laws are executed to his disadvantage.” ^^ It 
should be added that German subjects were liable to military 
service from the completion of the seventeenth year of age 
till their forty-fifth year, and that they were liable to arrest 
and expulsion if they left Germany before the age of seven- 
teen and returned after five years’ residence and naturaliza- 
tion in the United States, on the ground that they had left 
the fatherland to evade military service.'® 

Treaties, recognizing the right of expatriation, were con- 
cluded in the year 1868 and years Immediately following 
with many European countries, but France, Italy, and Spain 
were not among them. There was also a change of opinion 
in Great Britain so that in 1870 the old common law rule 
was abandoned, and it was declared that, any British sub- 
ject who has at any time before, or may at any time after, 
the passing of this act, when in any foreign state, and not 
under any disability, voluntarily becomes naturalized in such 
state, shall, from and after the time of his so having become 
naturalized in such foreign state, be deemed to have ceased 
to be a British subject, and be regarded as an alien.” A 
treaty between Great Britain and the United States was 
concliicfed later in the same year, and the provisions of the 
above law were in substance Incorporated, but the words 

not under any disability ” were strangely omitted. Pro- 
vision was made for possible renunciation of naturalization 
before a court or diplomatic officer and notification to 
either of the contracting parties by the other. Evidently 
the essential test of expatriation is naturalization accord- 
ing to the laws of the other country, and renunciation 
in the country renounced is not required, and in most 
cases not even a notification of such renunciation is 
contemplated. 

Thus the law of 1868 had asserted the right of expatria- 
tion, but the treaties of naturalization provided no other 



140 


CITIZENSHIP 


procedure for the exercise of this right than the multiple 
procedure of the laws of other states. Treaties were not 
made with all states. It was possible for citizens of the 
United States to practically abandon the performance of 
every duty of citizenship, to ignore the summons and violate 
the commands of their government, to withdraw their prop- 
erty and make no contribution to the maintenance of gov- 
ernment, and yet in the country of their actual residence 
claim the privileges and immunities of a citizen of a friendly 
state and upon occasion to claim the protection of American 
diplomatic and consular officers. 

6. A New Law on Expatriation and its Provision for Ex- 
patriation by N aturalization 

Though the law of 1868 had recognized the right of ex- 
patriation, it established no rules by which American citizens 
could expatriate themselves, and no rules were laid down till 
the law of 1907 was passed. The first of these new rules 
standardized the policy of the naturalization treaties and 
applied it generally. It was enacted that, “ Any American 
citizen shall be deemed to have expatriated himself when 
he has been naturalized in any foreign state in conformity 
with its laws.” “ 

7. Expatriation by Taking the Oath of Allegiance to a 
Foreign State 

The second of these rules added to the words just quoted, 

or when he has taken an oath of allegiance to any foreign 
state.” Formerly there was much uncertainty, as when 
American citfeens went to the Hawaiian Islands, before 
their annexation, or to Liberia, and took an oath of alle- 
giance to the government, without intention of losing their 
American citizenship. The peculiar relation existing be- 
tween these countries and the United States suggested the 
propriety of loaning our citizens as friendly tutors. 
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8. Expatriation of Naturalized Citizen by Residence in 
Foreign Country 

A third rule applies only to naturalized citizens. When 
such citizens have resided two years in their native country 
or five years in another foreign country the presumption 
arises that they have lost their American citizenship. Yet 
this presumption may be overcome by proof presented to the 
diplomatic or consular officers of the United States. This 
rule is plainly not a repetition of the first and second, but a 
third procedure of expatriation, namely by residence abroad 
for certain definite periods. The fact of the natural- 
ized citizen’s “ general abode ” in the country for such 
period creates the presumption of expatriation. This may 
be overcome by satisfactory evidence, not by his mere asser- 
tion that he has not been naturalized or has not taken the 
oath of allegiance, or his unsupported declaration of inten- 
tion to return to America, for his declaration may not be 
believed in view of his prolonged residence. Evidence 
would be satisfactory that proved that his prolonged so- 
journ was consistent with American citizenship under the 
rules and practice of the Department of State. If there is 
substantial evidence against him the decision of the fact as 
to his expatriation is left to these officers and the Depart- 
ment of State. They decide not simply on the question of 
giving him diplomatic protection, or a passport, but they de- 
cide upon his expatriation. All this is distinctly stated be- 
cause a United States District Court has recently decided 
against each and all of these propositions, and left the law 
in unspeakable confusion. Assuredly the decision cannot 
stand.^^ 

9. The Laws of jgo 6 and igoy Compared 

These laws supplement each other in their provisions and 
are not contradictory. The first law provides for the can- 
cellation of certificate on the ground of lack of intention to 
permanently reside in the United States. The later law pro- 
vides for voluntary expatriation by residence abroad. The 
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law of 1906 stipulates that the presumption of lack of in- 
tention arises if the naturalized citizen goes abroad within 
five years of his naturalization and takes up permanent resi- 
dence/^ The law of 1907 stipulates that the presumption 
of expatriation arises if the naturalized citizen goes to his 
native country at any time and remains there two years or 
goes to any other foreign country and remains there five 
years. The law of 1906 requires court action to take away 
his certificate of citizenship. The law of 1907 acts auto- 
matically without any judgment of a court In his case, but 
the naturalized citizen has the privilege of overcoming the 
presumption against him by the presentation of satisfactory 
evidence to the diplomatic or consular officer of the United 
States, who forwards a copy of the same to the department, 
and another copy to the American embassy or legation in the 
country where the naturalized citizen resides. 

10. Expatriation of Natural-born Citizen by Binth and 
Residence in a Foreign Country without Election of 
American Citizenship 

A fourth rule. of expatriation, established by the law of 
1907, Is still in force/® In the chapter upon citizenship by 
birth abroad to an American father, we saw that there are 
natural-born cinzem nxidtv jus sanguinis. But suppose that 
they do not at the age of eighteen years or before they reach 
their majority declare their intention to become residents 
and remain citizens of the United States, and do not upon 
attaining their majority or in a reasonable time thereafter 
take the oath of allegiance to the United States. They have 
expatriated thfimselves by failing to elect American citizen- 
ship. We give election to foreign-born children of Ameri- 
can fathers; France gives election to native-born children 
of foreign fathers. The result is that an American child 
born in France may elect either French or American citizen- 
ship, but a French child born in the United States is given no 
election by either country, but is a citizen of both. 

This fourth rule of the law of 1907 created a method of 
expatriation of a class declared to be citizens by the law of 
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1855. It left another citizenship by the law 

of 18555 in the unfortunate position of being persons with 
no citizenship whatever:^ The children of American citi- 
zens are in some countries held to be American citizens, and 
not citizens of the country of their birth. But the law of 
1855 denies citizenship to children whose fathers, though 
American citizens, never resided in the United States. This 
is not expatriation but denial of citizenship at birth. 

II. Expatriation of Any Citizen by Settling in a Foreign 
Country without Intention of Return to the 
United States 

This provision is not found in the law of 1907, but It has 
been established by the Department of State in the interpre- 
tation of the law of 1868, by recognized authorities in in- 
ternational law, and by arbitration commissions."'^ The law 
of 1868 asserted that the right of expatriation is a natural 
and inherent right of all people. Natural-born citizens and 
naturalized citizens must therefore possess it without refer- 
ence to naturalization abroad, oath of allegiance, and resi- 
dence for a definite period of years. Acting Secretary Hill 
in 1901 said: ‘‘The position of the Department of State, 
where an American citizen goes to a foreign country and 
settles there animo manendi, is that he thereby forfeits the 
right to the protection of this government, and is to be con- 
sidered as having expatriated himself.” A federal court 
decision is in harmony with this position, with stress upon 
actual removal from the country and acquisition of a domi- 
cile elsewhere as conditions precedent to such expatriation,"'’ 
These are the tests suggested in the Talbot v« Jansen case, 
on the supposition that the right existed, with the exception 
that the court In 1795 required that the purpose of the re- 
moval must be lawful. 

12. Registration of American Citizens Abroad 

To meet the express duties imposed upon the Department 
of State and its diplomatic and consular officers by the law 
of 1907 and their duties with reference to protection of all 
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citizens, the regulations of the department were amended 
to require that the principal consular officers should keep 
at their offices a register of all American citizens residing in 
their several districts, and will therefore make it known that 
such a register is kept and invite all resident Americans to 
cause their names to be entered therein/’ Full data, includ- 
ing the reasons for foreign residence, are required. Certifi- 
cates of registration are issued for one year only, then 
destroyed, and new ones issued only if it is clearly shown 
that the residence abroad has not assumed a permanent 
character. 

13. When Expatriation is not Accomplished 

If a naturalized citizen can establish the following facts 
the presumption of his expatriation is overcome: (a) That 
his residence abroad is as a representative of American 
trade; or, (b) That it is for reasons of health or education; 
or, (c) That some unforseen or controlling exigency has 
prevented his carrying out his intention to return to the 
United States. A specific instruction of Secretary Elihu 
Root must be noted : “ The evidence required to overcome 
the presumption must be of the specific facts and circum- 
stances which bring the alleged citizen under one of the 
foregoing heads, and mere assertions, even under oath, that 
any of the enumerated reasons exist will not be accepted as 
sufficient” 

While natural-born citizens are not under the burden of 
overcoming a presumption against them after a residence of 
a certain number of years, yet they, like naturalized citizens, 
lose their citizenship if they establish themselves in a for- 
eign country without definite intention to return to the 
United States. Therefore these tests are also applied to 
them. If they can show that their residence abroad Is due 
to ill health or financial condition, or that they are agents 
of American enterprises, or are missionaries, the pre- 
sumption of abandonment of nationality by long residence 
is overcome very much as in the case of naturalized 
citizens.®® 
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While various laws have been passed penalizing desertion 
from the army and navy by forfeiture of rights of citizen- 
ship, expatriation is not necessarily effected by foreign enlist- 
ment unless there is renunciation of American citizenship or 
foreign citizenship is conferred by the enlistment.®^ 

Though it has been held that expatriation is effected by 
accepting employment in the diplomatic service of a foreign 
government, the same rule has not been applied to consular 
appointments. American citizens have often served in that 
capacity without loss of their status, even naturalized citi- 
zens serving their country of origin.®® 

When one accepts civil service in a foreign country a pre- 
sumption arises that he does not Intend to retain his Ameri- 
can citizenship. Yet when an oath of allegiance is not re- 
quired, as was formerly the case in Samoa, the person 
accepting civil service may still be regarded as an American 
citizen.®® 

14. The Proposed Synthesis Formulated 

We may now attempt to harmonize the sharply conflict- 
ing doctrines which were presented at the bar in the case of 
Talbot V. Jansen. There is a natural right in any man to 
go anywhere in the world to attain his best, but it is not 
superior to the law of society. There is a natural right in 
his state, one of self preservation, which is superior to the 
right of the Individual. Society must decide on the neces- 
sity of its exercise. The individuars right is then suspended. 
There is a close relation between emigration and expatria- 
tion. What Is implied in the former becomes actual in the 
latter, “ the voluntary renunciation or abandonment of na- 
tionality and allegiance.” Counsel on both sides in the 
early case, referred to, agreed that the right of expatriation 
was suspended when the nation is at war. The law of 1907 
stipulates, That no American citizen shall be allowed to 
expatriate himself when his country is at war.”®® Com- 
pelling necessity may be other than war. Congress is the 
judge. 
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CHAPTER XI 


PRIVATE CORPORATIONS 

I. Full Citizens and Partial Citizens 

We have treated of natural-born citizens under the law of 
the soil and under the law of blood. We have treated of 
naturalized citizens, naturalized by formal papers, by natu- 
ralization of parent, by marriage, and by various forms of 
collective naturalization. The status of American Indians 
has been of such interest and importance that we have 
treated of them under the general head of naturalization 
since this has been the method of their admission to the 
Body of our citizens. Incidentally as a digression we have 
turned aside to expatriation as the loss of citizenship. The 
several chapters have dealt with full citizenship, but there is 
a class of persons reckoned as possessing partial citizenship, 
namely private corporations, which at the present time is 
more in the public eye than any other particular class which 
has engaged our study. President Butler of Columbia Uni- 
versity has said that, ‘‘The limited liability corporation is 
the greatest single discovery of modern times.” ^ The study 
of business corporations involves the study of corporations* in 
general and even associations in general. Therefore we will 
treat of private corporations, public corporations, and 
public-service corporations. Then from corporations which 
are citizens in part we will pass on to persons who owe 
permanent allegiance to the United States but are not citi- 
zens thereof, namely, non-citizen nationals, and finally the 
status of one more class will require our study, persons who 
owe temporary allegiance to the United States and are cer- 
tainly not its citizens, but are aliens. 
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2. Definition of Corporations and of Private Corporations 

Especially 

Though the problem of the corporation has been pre- 
sented by an eminent American judge ^ as the dominating 
one of our generation comparable to the slavery question the 
solution of which was thrust upon a preceding generation, it 
must be noted that every statement of historical fact,® made 
by one investigator in this field, is challenged by another of 
equal weight, and every statement of principle, formulated 
in the attempted solution of the problem, is denied by an- 
other, equally sincere in placing upon a rational foundation 
one of the most necessary agencies of modern industrial 
activity. This diversity of view appears even in the defini- 
tions of corporations employed by various authorities. 

Chief Justice Marshall in deciding Dartmouth College 
V. Woodward said: “A corporation is an artificial being, 
Invisible, intangible, and existing only in contemplation of 
law.” * This definition was founded on the doctrine of Lord 
Coke, but that doctrine in some of its most characteristic 
features, as restated by Marshall, was repudiated by Kyd ° 
who wrote exhaustively on corporations at the end of the 
eighteenth century and later by the famous Sir Frederick 
Pollock.® It was, nevertheless, long the orthodox English 
and American doctrine and is expressed by Judge Simeon E. 
Baldwin as follows : “ A private corporation may be defined 
as an association of persons to whom the sovereign has 
offered a franchise to become an artificial, juridical person, 
with a name of its own, under which they can act and con- 
tract, and sue and be sued, and who have accfepted the offer 
and effected an organization, in substantial conformity with 
its terms.” ^ 

From an historical study of corporations, traced through 
the ages, John P. Davis arrives at a definition which empha- 
sizes the social and public benefits which are derived from 
corporations even when established primarily for the profit 
of the members. He says: “A corporation is a body of 
persons upon whom the state has conferred such voluntarily 
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accepted but compulsorily maintained relations to one an- 
other and to all others as an autonomous, self-sufficient, 
and self-renewing body they may determine and enforce 
their common will, and in the pursuit of their private inter- 
est may exercise more efficiently social functions both spe- 
cially conducive to public welfare and most appropriately 
exercised by associated persons.” ^ 

Finally the author attempts to formulate a definition 
based upon the conclusions of very respectable authorities 
in this field, conclusions which express the tendency of our 
time. A private corporation may be defined, accordingly, 
from three points of view. First, though not properly de- 
scribed as an artificial person,® it is a real entity, with many 
of the attributes of an individual natural person, and there- 
fore, as being in a large degree distinct from Its members, 
is more properly described as a juristic person; secondly, 
it is in its usual forms just as truly a collective person, an as- 
sociation of persons, natural and possibly juristic, and there- 
fore when justice demands the law will go back of the 
juristic personality and protect or hold liable the mem- 
bers;'^ and thirdly, a private corporation Is a form of or- 
ganization, a method of doing business, so necessary to the 
persons voluntarily incorporated, and to society In general, 
that it should be regarded not as a creation of the state of 
origin, but of its members^® in the exercise of a moral right, 
the state of origin registering^® the corporation in accord- 
ance with general rules adopted for the safeguard of public 
policy, and other states recognizing it under similar rules 
adopted for similar protection. While such a corporation 
is usually an Association of persons, holding membership 
simultaneously, it may be a succession of persons with only 
one member at a time, and it may be a fund regarded in 
law as a person. ■ 

3. The History of Corporations 
( I ) In the Roman Empire 

The ancient family group was considered a permanent 
body enduring forever, the representative of which was the 
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pater familias.^^ Families developed into tribes and states 
which also were collective entities with rights and duties. 
They were personified. Yet private law^^ developed for 
the determination and regulation of the relations of heads 
of families to each other, and these higher public organiza- 
tions were outside the domain of private law. When the 
Roman republic had given place to the empire, municipali- 
ties were permitted to rank as persons capable of private 
rights and duties.^^ This was found so mutually convenient 
to cities and their citizens that the imperial treasury, the 
fiscus, was given proprietary capacity as if a private person, 
though with restrictions in favor of the government. In the 
same period groups of persons sought to be recognized as 
lawful associations with proprietary capacity after the ex- 
ample of the cities. Thus, declares Sohm, Roman law dis- 
covered the notion of a collective person, distinguished from 
its members, ranking as a person subject to private law, 
having proprietary capacity, and standing on the same foot- 
ing as private persons.^® 

While the Romans invented the corporation, yet they 
looked upon all corporations as being primarily public insti- 
tutions. A corporation in Roman law was an organized 
body of persons governing themselves.“^ The Romans of 
the imperial period felt that there was danger in such or- 
ganizations — danger in any association of men. The right 
of association did not exist under the empire. The only 
legal associations were those regarded as creatures of the 
state."® Even the burial associations of the early Christians 
must have been in this sense a part of the governmental sys- 
tem, for otherwise they would have been ^illicit societies. 
The vast extent of the Catacombs proves the associations 
which built them to have been legal."'® Corporations do not 
appear, as a rule, to have been separately chartered."" On 
the other hand associations, not already legally existing, 
were with increasing reluctance created by special or general 
enactments. As the law of corporations developed in con- 
tent and expanded in its range of application, these associa- 
tions, as primarily public institutions, were given proprietary 
capacity like private persons, finally even to the ejctent of re- 
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ceiving bequests,^® and their property was considered ab- 
solutely distinct from the property of the members. It was 
almost like a pious fund, dedicated to social purposes."® 

The Romans did not carry their invention of the corpora- 
tion to the business corporation as we know it. The very in- 
sistence upon the distinct personality of the corporation, its 
public character, and the exclusive corporate ownership of 
its property would delay if not prevent such a development. 
Yet they employed the new idea in many ways, and the germ 
of the commercial corporation was suggested in the guilds 
of blacksmiths and other crafts which were organizations 
for the mutual benefit of the members and the public. The 
guild could regulate but the members operated on their 
separate accounts.'*^^ There was not yet the conception that 
corporate property was at the same time the individual 
property of the members, owned individually according to 
the number of shares of each member. The idea of the 
corporation was therefore not that a public association could 
own property,®" but that it could own it according to the 
rules of private law and thereby the association become a 
corporation.®® The Romans thought of the corporation as 
a fictitious person given a capacity under the private law 
which formerly had been restricted to natural persons. 

(2) In Germany 

After the fall of Rome almost the only surviving corpora- 
tions in the west were those connected with the church. 
Guilds, it is true, existed everywhere, and in the north espe- 
cially they became the agencies of reviving democracy and 
civilization. As Germany at first developed the corporate 
idea in relative independence, later surrendered under uni- 
versity Influence to Roman law, and still later combined 
Roman principles with revived Teutonic principles, solving 
the problem of the corporation with greater success than any 
other country, it is appropriate that we should review the 
development of German corporation law. 

The German sib was like the Roman ^ens in that it was 
a union of kinsfolk, reckoned only on the father’s side. 
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Land was assigned to the sib for common cultivation which 
ripened into ownership. Here was the corporate Idea, the 
collective ownership of property.®® The sib disintegrated. 
Householders became owners of land. Groups of house- 
holders, based on kinship or vicinage, became mark-as- 
sociations or village communities.®® The members owned 
land individually, and the association owned land which 
had not yet passed into private ownership, but the mem- 
bers held an interest in these commons.®^ Here were col- 
lective ownership and the collective inherence of rights 
and duties. These and similar bodies, like natural persons, 
had the capacity of right-doing and wrong-doing, and 
so were subject to secular and ecclesiastical punishment, 
like their members who shared in the common weal and 
woe.®® 

As land passed into private ownership and the village 
communities developed into political communes, some of 
these communes became Important centers of trade and in- 
dustry. The merchant and craft guilds were organized 
In them, sometimes as the very foundation of the municipal 
government, as was the case In Florence,^® Italy, and as 
occurred on all the trade routes of western Europe. These 
guilds were bodies of men making laws and executing them, 
owning property and managing it, In their own interest and 
in the public interest as well. They were self-created, 
sometimes wresting the recognition of their privileges from 
their feudal lords, and sometimes, on the other hand, en- 
dowed by the public authorities with delegated powers of 
great economic and social importance.^^ Gujlds were more 
In the nature of public corporations than of private business 
corporations of to-day. Communities of the collective 
hand suggested certain features of the later business cor- 
poration. The name indicated that all the members clasped 
hands and came to decision by unanimous vote. They were 
primitive partnerships. The members retained their indi- 
vidual ownership of their shares in the common property. 
In this they were like our business corporations. The com- 
bination of the conception of corporate property and indi- 
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vidual ownership of shares in that property gives us the 
basic notion of private business corporations.^^ 

This development and the working out of various forms 
of organization to meet the needs of modern life were de- 
layed by the reception of the Roman law in the 1 6th cen- 
tury.^'"’ It was a period of absolutism in government, and 
the Roman doctrine that an association receiving corporate 
powers was a creature of the sovereign,^® was eagerly seized 
in its modern form that a corporation is an artificial person 
created by a charter granted by the sovereign. 

In the 19th century historical investigation and the con- 
sciousness of business needs brought a revival of older 
conceptions.'^' Said Gierke : What man Is he owes to asso- 
ciation among men.” Corporate personality was claimed to 
be just as real as individual personality. Collective owner- 
ship is probably older than individual ownership. In an 
industrial age of vastly increased population and interde- 
pendence between states, a great variety of organization is 
necessary to efficiently meet the needs of society. The indi- 
vidual often achieves his ends best by self-directed effort, but 
sometimes by joining with another or others in partnership. 
This relation takes many forms, and shades into the cor- 
porate relation. The German ‘‘ civil code no longer knows 
a persona ficta;^ but concedes to juristic persons capacity not 
merely for holding property, but for action, even delictual 
capacity The Germans have not quite reached the goal of 
free association attained by the English and Swiss, but 
they protect against the abuse of corporate powers more 
successfully than the Americans or even the English."'^ 

An individual mercantile trader whose business exceeds 
the limits of a small trade must enter his trade name in the 
Mercantile Register under the control of the court. Its 
entry is published in the Gazette. His trade name is gen- 
erally his own, but there is provision against misleading 
impressions. Yet anyone acquiring an existing trade 
name and business may continue under that name, provided 
the agreement is registered and published, and he assumes 
the obligations of his predecessor. He sues and is sued 
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under his trade name. Very full information is required 
upon the constitution of any mei*cantile partnership,^*^ and 
this is true of commandite partnerships in which one or 
more partners have limited liability. They, like individual 
traders, are registered. Firms sue and are sued under their 
trade names. Limited partnerships are endowed with 
corporate rights without being required to comply with the 
complicated formalities prescribed in the case of . . . 
share companies.” They, like small traders, do not come 
under the commercial code. In limited partnerships all the 
partners have limited liability, but in commandite com- 
panies certain shareholders are personally liable to an 
unlimited extent for the debts of the company. Yet such 
companies are juristic persons and have much the same elabo- 
rate organization of share companies.®® Finally share com- 
panies are characterized by the limited liability of the share- 
holders. These companies are incorporated by registration 
in the Mercantile Register. They, of course, are juristic per- 
sons. Judge Grosscup highly commends the German regula- 
tion of business corporations as giving security to Investors 
in stock and stimulating the instinctive desire to own.®® 

(3) In England 

The English were a Teutonic people who never received 
the Roman law in substitution of their own common law. 
Yet there was a continuous injection of the Roman law, par- 
ticularly in the early time through the church. The an- 
cestry of modern private corporations may be traced back to 
the medieval guilds.^^ They were established for religious, 
charitable, and fraternal purposes. A guild created to 
maintain a bridge was likely to take the name of a saint. 
Whatever their specific purpose they often combined with 
it the general purposes first named. As trade and industry 
revived merchant and craft guilds were formed, the 
latter sometimes by secession from the former. These 
guilds were self-created corporations,^^ but they felt safer 
if higher authorities gave them documentary recognition of 
their rights.^® The doctrine grew up that the king alone 
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could create a corporation, but when no charter coul^ be 
produced the corporate character was said to have been ac- 
quired by prescription or by the common law, or by any 
method grounded on the fiction that the king had in some 
past time granted a charter,®® The guilds owned property 
but their function was not to engage in business but to regu- 
late the business of the members. When business expansion 
at the beginning of the 17th century invited the creation of 
great organizations of merchants trading in foreign parts, 
the guilds contributed the general form of such companies.®' 
At the first they were regulated companies,®® so like the 
guilds that they did not themselves, as companies, engage 
in trade. They regulated the operations of the members for 
their common protection. Sometimes the companies owned 
the facilities of trade, such as ships and so-called factories 
abroad. Sometimes a group within the company joined in 
a single venture and issued shares of temporary validity. 
Experiment took many forms, influenced, no doubt, by 
Italian methods of combining capital employed in foreign 
trade. The three charters of the East India Company*® 
show the stages by which a regulated company developed 
into a joint-stock company. The many companies of that 
period exercised governmental powers in the territories 
where they operated and were regarded as public enterprises, 
though in the main privately financed and directed. The re- 
sult was that nearly all sooner or later surrendered their 
charters; the Hudson’s Bay Company alone of them sur- 
vives, stripped of its vast territorial and governmental 
powers. So great was the reaction of public opinion against 
corporations f6r business purposes, occasioned by the South 
Sea Bubble at the beginning of the 1 8th century, that the 
granting of charters was looked upon with extreme disfavor. 
Yet toward the close of the century resort to corporate 
organization increased.*® 

There was freedom of association down to the French 
Revolution, and soon thereafter the rules for registered so- 
cieties became liberal.'^* Most companies, organized for 
business, were therefore not corporations but partnerships 
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with unlimited liability. Great business undertakings of a 
quasI-publiG nature sought incorporation with monopolistic 
privileges. The weight of evidence seems to be that these 
corporations, though primarily liable for their debts, in- 
volved their shareholders in liability in case the companies 
became insolvent.^® Shareholders could be compelled by 
court action to contribute from their private fortunes by 
assessments. It was felt that commerce was seriously ham- 
pered, and to meet its needs many acts were passed, aimed to 
encourage investment and yet to give reasonable protection 
to all parties concerned. The Companies Acts provided 
that any seven or more persons by registration could form 
themselves into an Incorporated company with or without 
limited liability. The right of association had long been 
established; now the right of incorporation was equally 
recognized. This was the accomplishment of the 19th 
century."^® 

(4) In the United States 

A number of the colonies were established by English 
chartered trading companies, but could a corporation make 
a corporation unless by explicit grant in its own charter?^® 
There was no such grant in the Massachusetts Bay charter, 
yet the general court gave a charter to Harvard College 
in 1650. That their partisans were then in possession of 
the government at home emboldened the colony to assert 
this power. Connecticut after the restoration of the Stuarts 
was afraid to Incorporate Yale College till the year 1745 
when the power to incorporate was more generally recog- 
nized. The charter to Penn empowered hirn to incorporate 
cities and boroughs, but before leaving home he Incor- 
porated the Free Society of Traders in Pennsylvania®^ 
(1682). There was one other colonial business charter 
granted in Pennsylvania, the Philadelphia Contributionship 
for Insuring Houses from Loss by Fire ( 1768), and that 
alone of colonial business corporations still exists. There 
were not more than six in all the colonies. There were 
seven municipal corporations in the 17th century and twice 
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as many in the iSth,®"^ but of what we now call private cor- 
porations not for profit there were ecclesiastical corpora- 
tions, both aggregate and sole, civil corporations, such as 
the Penn Charter School, and eleemosynary corporations, 
such as the Pennsylvania Hospital,®® founded in 1751. It 
may be doubted that such corporations were thought of as 
private, for the classifications then in use did not make this 
distinction.®^ On the contrary it was felt that the corporate 
organization, even when in the form of a joint-stock com- 
pany, was only for great public undertakings, fostered by 
government, and beyond the ability of individuals and small 
groups. During the later colonial period there was an in- 
crease of unincorporated associations for banking, insur- 
ance, Indian trade, and manufacturing. They were partner- 
ships or tenancies-in-common.®® 

Independence opened a new chapter. During the war 
there was the first charter granted to a bank. The Bank of 
North America at Philadelphia was chartered by Congress 
under the Confederation in 1781, and also by Pennsylvania 
and Delaware. As a bank of issue it was given monopo- 
listic privileges during the continuance of the war. It still 
exists, but after the conclusion of the war and especially 
after the adoption of the federal constitution there was a 
bancomania — a furor in the multiplication of banks, and 
many business corporations were created. There was so 
much speculation in United States stock, and in the shares 
of incorporated and unincorporated companies that men of 
sober thought, like John Adams, were alarmed.'^® The New 
York Stock Exchange was chartered in 1792.®^ The Ohio 
and Scioto co^npanies were unincorporated associations to 
which Congress sold vast tracts of land in exchange for 
government stock to be delivered in successive installments, 
but the securities rose so enormously that the companies 
could not meet their obligations. One of the great manu- 
facturing corporations of the time was chartered by New 
Jersey, the Society for Establishing Useful Manufacturies.®® 
Its manifold purposes included the building of the town of 
Paterson, the harnessing of water power, and the resort to 
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eminent domain in canal construction. The purpose was 
partly charitable, and to aid the company a lottery was es- 
tablished. The state subscribed to its stock. The corpora- 
tion weathered every storm, and still exists, but in the panic 
which ended the furor of speculation the leading promoter 
of this corporation and of the land companies, became a 
bankrupt and died in prison a debtor. 

After the panic of 1792 there was an hostility to corpora- 
tions similar to the feeling in England after the South Sea 
Bubble.®^ But President Monroe vetoed national internal 
improvements. The states took up the task, and failed. 
So the development in a large way fell to private corpora- 
tions. North Carolina was the first state since the days 
of imperial Rome to offer incorporation by a general law. 
Formerly in the British Empire and in the United States 
business corporations had been created by special acts of the 
legislature, although the still older method was the king’s 
charter.®® Now a movement gradually spread over the 
country the doctrine of which was that charters should be 
granted not by special favor but freely to all who met rea- 
sonable requirements. This doctrine particularly was ap- 
plicable to ordinary business enterprises and generally to the 
franchise to be as distinguished from the franchise to do. 
Then about 1840 private corporations under liberal laws 
undertook the development of internal improvements, such 
as railroads. About 1870 began railroad consolidation and 
industrial combination, when in course of time Mr. Harri- 
man died in control of 70,000 miles of railroad and the 
United States Steel Corporation had a billion and a half of 
dollars in stocks and bonds.®'' 

The feeling toward corporate organization appears to 
have oscillated between feverish encouragement and blind 
repression. States and their subdivisions pledged their 
credit to public utilities and private manufacturies and after- 
ward sought legislative and judicial annulment of their con- 
tracts.®® The general laws on corporations in the states 
were often expressions of the prejudice against corpora- 
tions, and even if carefully drafted to protect the people 
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from corporate abuse, the burdens put upon this form of 
organization were often unreasonable. On the pretense 
that corporations were artificial persons, without a soul, 
the mere creatures of the state, unjust tax burdens were 
often put upon them, and the ordinary rights of citizenship 
and personaHty were withheld from them. This legislation 
was based on the doctrine that it is the function of govern- 
ment to protect the people from fraud and even from their 
own Improvidence.*^® The Blue Sky Laws are enacted from 
this point of view. Another view of government as related 
to most subjects was held formerly, and that view began to 
be applied to corporations. It was that the sole function of 
government is to keep the peace, and that people should 
learn to make wise investments by their mistakes.^®® Ac- 
cordingly some states enacted laws, liberal or loose, on what 
may be termed the personal law of corporations, that is, the 
law related to their creation and Internal government. This 
new legislation was apt to give inadequate protection to the 
investing public and to persons who might become creditors 
of the company so originating. Yet the fees and prospec- 
tive taxes on the corporate franchise were relatively low, 
made so to attract business men from other states to the 
bargain counters and thus bring a continuous, though mod- 
est, tribute from such companies actually doing their busi- 
ness outside the state of origin. Judge Grosseup told of 
such a New Jersey corporation which was brought into his 
federal court in Chicago as a bankrupt after an existence of 
only three or four months. It had been chartered for forty 
million dollars, afterward reduced to two million and a 
half, on papcfr, but when it was wound up it had liabilities 
of one hundred thousand and assets of only twenty-five 
thousand. Even then New Jersey presented a claim, as 
preferred debt, for eighteen thousand dollars, the amount 
of her capital stock tax, leaving a balance for distribution 
of seven thousand. He charged that New Jersey in the 
laxity of her laws was a party to the fraud. While there 
was reform in New Jersey under Governor Wilson, that 
and other states, holding the same position, have been 
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joined by New York and many others in the passing of lib* 
eral corporation laws. Business was entitled to standard- 
ized corporation laws. It was doubtful that there was 
power in Congress. Therefore the effort has been made 
through uniform state legislation. After years of study 
the Commissioners on Uniform State Laws submitted to 
the state legislatures such a bill in 1928.^““ 

4. A Corporation a Juristic Person 

The history of corporations has been given in some de- 
tail in the thought that principles might be drawn from it 
almost as necessary deductions, not requiring extended dis- 
cussion. It is often said that an individual human being is a 
person by nature but a corporation is a person by creation of 
the sovereign. But millions of persons by nature have not 
been persons in law. Although it is a principle of modern 
law that every human being is a person, this principle was 
established not by a change in nature but by a change in 
law.^®® Persona, as a status, is attained by legal recogni- 
tion. In Scotch and continental law generally a firm or 
commercial partnership is a persona; this is not true of 
Anglo-American law though an equivalent protection is 
given. Firms are created by the parties, and recognized 
and protected by the state.^” So too parties “ enter into 
written articles of incorporation,” and “ file the same with 
some public officer,” who certifies to the existence of the 
corporation under the law.^“ This may be traditionally the 
act of a sovereign bestowing privileges by his will and pleas- 
ure, special grace, certain knowledge, and mere motion, as 
affirmed by Charles II in the Rhode Island charter, but it is 
more rationally described as the recognition of juristic per- 
sonality which is created by the parties in the exercise of a 
right of incorporation. 

A corporation being a person, it has attributes gener- 
ally belonging to personality, with such limitations and addi- 
tions as are appropriate to its purposes. A corporation is 
like a natural person in that it is an individual separate and 
distinct from other persons, even its members. Its individu- 
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ality Is recognized by courts of law unless an unusual state 
of fact requires that this attribute be disregarded. Like a 
natural person It has a name, but so may have firms and 
unincorporated associations, which also have, but in less de- 
gree, protection in the use of their names. Under its name 
It may sue and be sued, like an Individual, but In Germany 
firms may sue under their trade names, and Abbot claims 
there is no reason why American courts should not give the 
same privilege to firms here. Under its name it may make 
contracts, and perform other acts like natural persons, but 
so may firms, unincorporated as they are. A corporation 
under Its name may purchase lands and hold them; a firm 
purchases in the names of its members, but by contract it 
may attain almost the simplicity of corporate ownership. A 
corporation has a common seal, just as formerly was the 
custom of natural persons. Now this privilege of corpora- 
tions Is often a handicap, and concessions are made to the 
necessities of business. It may make by-laws for the better 
government of the corporation, but this privilege belongs 
to all associations. There Is also the attribute of perpetual 
succession, now restricted to the term prescribed for the 
corporate existence, but even this privilege with a limit in 
years may be obtained by mere contract without incorpora- 
tion. These are the attributes named by Blackstone,^^® and 
all but the last belong to natural persons as individuals, and 
all to natural persons associated for common ends. It is 
an unfortunate inheritance from the reigns of despots that 
corporate attributes should be considered special privileges 
granted by the state. They are the natural and necessary 
rights of corjforations or of persons so organizing. 

5 . J Corporation an Assoctauon of Persons 

A corporation is a person and just as truly an association 
of persons. The mask, the persona^ will be torn away when 
justice demands.^^^ This, however, will not be done lightly, 
and so there are cases in which the courts see only the juris- 
tic personality where minds not habituated to judicial ruts 
would look to the persons associated. Accordingly Profes- 
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sor Wormser"^ approves the decision of a British court, 
upholding the right of a British corporation to compel the 
registration of one of its vessels, against the contention of 
the government that the majority of the stockholders were 
aliens. The law forbade the registration of any vessel 
owned by foreigners in whole or in part, directly or indi- 
rectly. The court held that, “ In no legal sense are the in- 
dividual members the owners.” A New York street car 
company owned a subsidiary which was unable to pay a 
judgment for damages. A state court held the parent com- 
pany was not liable. The same reviewer was not quite sure 
that this decision was correct.^® An Alabama court de- 
cided that a hardware company was distinct from its mem- 
bers who for a consideration had sold their business and 
right to engage in It. The members, in the view of the court, 
were not engaged in the business and had not violated their 
contract, for the company which they organized was alone 
engaged in the business.®^^ This the reviewer roundly criti- 
cized, declaring that; “The policy of the law as adminis- 
tered in progressive courts Is to regard substance and to 
disregard form.” Then he quotes from a Minnesota case 
that, “ where the corporate form is used by individuals for 
the purpose of evading the law, as for the perpetration of 
fraud, the courts will not permit the legal entity to be inter- 
posed so as to defeat justice.” 

This principle is not restricted to attempted frauds upon 
third parties by persons who seek to hide behind the distinct 
personality of the corporation; it applies also to suits by 
shareholders against directors for refusing to resist the pay- 
ment of a tax levied against the corporatioi? under an in- 
valid ordinance. So too where one corporation is organized 
by the officers and stockholders of another corporation, 
making their interests identical, the courts may treat them 
as Identical, if justice requires.^® 

6. A Corporation a Method of Doing Business 

The third point in the author’s definition of a private 
corporation was that it is a form of organization, a method 
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of doing business. A New York judge declared that a cor- 
poration is not a personality, a reality, or a fiction, but “ is 
more nearly a method than a thing,” and is merely “ a name 
for a useful and usual collection of jural relations.” In 
our historical review we have seen that a developed com- 
mercial and industrial state requires great variety of busi- 
ness organization. In several of these forms limitation of 
liability is an essential factor, and it is this which in the last 
half century has contributed more than the historic attri- 
butes of corporations to the marvelous expansion of corpo- 
rate activity and correspondingly to the increased well- 
being of the countries resorting to this method of doing 
business. Nevertheless as late as the time of Mr. Justice 
Miller he could say : “ It is quite certain that the principle 
of personal liability of the shareholders attaches to a very 
large proportion of the corporations of this country, and it 
is a principle which has warm advocates for its universal 
application when the organization is for pecuniary gain.” 
This declaration could not be made to-day. Of course 
limited liability is not essential to corporate organization, 
but it is essential to the success of corporations in great busi- 
ness undertakings. 

Limited liability was developed in Italy in the late 
middle ages when Italy led the world in business activity 
and wealth. If an active man of affairs needed capital for 
ventures in trade, he found a partner who risked a definite 
amount on condition of a certain division of profits and no 
additional liability. This form of partnership was known 
as the commenda, the risk of the commendator being limited 
to his definite* contribution and the risk of the active partner 
being unlimited. This is similar to our limited partnership 
and the German commandite partnership.^^ Limited part- 
nerships are authorized by laws of states which favor them, 
but in absence of such laws essential limitation may be at- 
tained by contract between the partners and by contracts 
with all persons who deal with the firm.^“‘ The same may 
be said of joint-stock associations whether created by contract 
or under laws which permit and regulate them.^“ They are 
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midway between partnerships and corporations. But as 
many courts find no such intermediate forms of organiza- 
tion, the power to contract and create an unincorporated 
association under trust deed is employed with the pur- 
pose to obtain the advantages of corporate organization and 
at the same time escape the hostile and unfair legislation 
which weighs heavily upon corporations.’^^® In fine we re- 
peat that limited liability is the outstanding factor in the 
corporate method of business. Without limited liability 
investors would fear the loss not only of the definite sum 
staked but of larger sums by assessment, even their all.^’^ 
Few would invest. Without capital in substantial amount 
bonds and bank loans would be insecure, and a breath of 
suspicion might ruin the most prosperous business.^® Lim- 
ited liability is a business necessity. 

7. A Corporation a Citizen in a Limited Sense 

In the interpretation of the constitution and laws of the 
United States the courts have given a limited recognition to 
corporations as citizens and persons. This is in accordance 
with the original intention of their institution, and should 
be carried to full development in the interest of justice. It 
was the very purpose of corporations to give to citizens thus, 
organized the full proprietary protection of individual citi- 
zens.^®® It was the very purpose of the great trading com- 
panies of the 17th century to assure the members, individu- 
ally and collectively, full protection in foreign parts.^®“ 
Business does not stop at state boundaries. It is often said 
that laws of states have no force outside their jurisdiction, 
but this is not true. Conflict of Laws sh( 7 ws that many 
laws have extraterritorial enforcement. This is especially 
true of contracts. A partnership is created by contract, 
sometimes between citizens of different states, and does 
business without reference to state lines. The contract and 
the law under which it is made are interpreted and enforced 
by other states, with modification, it may be, imposed by the 
policy of the states in which judicial cases arise. A corpora- 
tion is equally created by contract, made under the law of 
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the state of origin, which controls the organization and 
capacity of the new juristic person but not the public 
policy of other states or their moral standards. Citizens of 
states, either individually or collectively, would seem there- 
fore to have a moral and constitutional right to enter other 
states and do business, subject to the laws of the states 
entered, when such laws do not violate the supreme law of 
the land. 

Chief Justice Marshall said, however, that a corpora- 
tion aggregate is not a citizen. If this were true they would 
not be citizens in the sense of Article III, Section 2 : “ The 
judicial power shall extend to all cases . . . between citi- 
zens of different states.” The courts at first adopted the 
theory thus laid down by the chief justice, but by a legal 
fiction they corrected what would otherwise have been 
accounted a very serious omission of the framers. “ Until 
about 1 840 . . . the doctrine prevailed that a corporation 
being an artificial unit, the court would look behind its cor- 
porate personality to see whether the individuals of which 
it was composed were, each and every one of them, citizens 
of a state different from that of each of the parties sued. 
But in later cases this doctrine was repudiated, and the prin- 
ciple stated, first, that the citizenship of the individuals 
composing the corporation is to be presumed to be that of 
the state by which the company was chartered, and, still 
later, that this presumption is one that may not be re- 
butted.” Thus in practice a corporation is a citizen of 
the state giving the charter for the purpose of suing or being 
sued in a federal court, even when it is sued by one of its 
own stockh Ciders residing in another state. Thus by a 
series of leaps frotn fiction to fiction the courts finally 
reached firm ground, giving procedural protection to cor- 
porations as citizens. But in view of the original and uni- 
versal purpose of corporations to give them as collective 
persons the protection of individual persons, it is necessary 
to interpret the term “ citizens ” as including corporations. 

If corporations are citizens of the states of origin in 
their right to sue and be sued in federal courts, why are they 
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not citizens in the sense of Article IV, Section 2 : “ The citi- 
zens of each state shall be entitled to all privileges and im- 
munities of citizens in the several states ” ? The answer is 
given by Willoughby : “Inasmuch as a corporation is the 
mere creature of local law, the courts declare it can have no 
legal existence, or right to do business, beyond the limits of 
the sovereignty by which it is created. In other words, the 
interstate comity clause of the federal constitution does not 
necessitate the recognition by the several states of corpora- 
tions created by any of the other states.” Let us exam- 
ine the results of this construction. A law of Tennessee giv- 
ing citizens of that state priority of claim against a bankrupt 
company, formerly doing business in the state, over the 
claims of citizens of other states against the same bankrupt, 
was declared invalid under the comity clause. But a cor- 
poration of Virginia could not have parity of claim with a 
citizen of Ohio, because the aforesaid law was valid in its 
discrimination against the Virginia corporation but invalid 
in its discrimination against the Ohio citizen.^®® Is not this 
decision plainly an injustice to the citizens of Virginia and 
other states who were associated as members of the cor- 
poration, chartei'ed in Virginia? Or is it not a wrongful 
discrimination against a particular method of doing busi- 
ness which is recognized as legitimate everywhere? Or is it 
not the denial of a real entity, a juristic person, which is 
created to do business without reference to state lines, and 
as a subject of right should be held to be a citizen of Vir- 
ginia in the intention of the framers ? 

The courts, though sharply criticized for their interpre- 
tation of the comity clause, are to be commended for giving 
a broad interpretation to the word “ person ” in the due 
process and equal protection clauses of the 14th Amend- 
ment, though the primary intention of Congress was to pro- 
tect the freedmen.^®® But the protection of the equality 
clause should be greatly extended. The New York courts 
held that a resident of the state, holding stock in an Indiana 
corporation, should not be taxed on his shares as they were 
only evidence of interest in property existing outside the 
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jurisdiction.^® This decision is worthy of all praise, and 
should be followed generally throughout the country. 
When a legislature imposes a franchise tax or a privilege 
tax upon a corporation which has no possible relation to the 
cost of the service rendered to the corporation or to the 
public in preventing corporate abuses, but is simply a device 
to produce revenue, it is a violation of the equal protection 
clause, whether the tax is regarded as paid by the company 
or its stockholders.^® When a tax is imposed on corporate 
property not imposed on property in general, except in lieu 
of the general property tax, or when both the company and 
its stockholders are taxed, the former on the capital stock 
and the latter on their shares, the same clause is violated.^" 
Mere pieces of paper should not be taxed as if they were 
wealth, when they are mere evidences of wealth, conven- 
iences in doing business.^® It is not asserted that the courts 
have adopted these principles, but they face in that direction. 

A broader interpretation of the citizenship clause of the 
14th Amendment is also desirable.^® It was possible and 
highly proper to so interpret this clause as intended to as- 
sure citizenship to the freedmen but not to deny the exist- 
ence of other citizens besides those born and naturalized in 
the United States, particularly citizens born abroad and 
corporations created in the United States, or it was equally 
possible to interpret the clause as extending citizenship to 
corporations as subjects of right originating in the United 
States.”^ Congress passed a law authorizing the payment 
of “ claims for property of citizens of the United States ” 
which had sufEered from Indian depredations. The federal 
courts interpreted the law as giving relief to corporations, 
holding them to be citizens in the intention of the law. The 
first treaty with Great Britain, as interpreted, gave the same 
property protection to corporations as to natural persons. 
A Spanish corporation in Porto Rico was held to become an 
American citizen under the treaty of peace. The courts 
sometimes correct omissions in constitutions and statutes 
by interpretation. It is proper that they so apply the gen- 
eral principles of law and the general spirit of the constitu- 
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CHAPTER XII 


PUBLIC AND PUBLIC SERVICE 
CORPORATIONS 

Review of Private Corporations 

la seeking to find what private corporations really are we 
traced the corporate idea back to its origins in Italy and the 
northern lands. Though the concept may be embodied in 
many forms, they are included in a wider term, association* 
One of our great fundamental rights is the right of associa- 
tion, not expressed but implied In the rights of assembly and 
of liberty. Practically there is now the right of incorpora- 
tion though not yet recognized as a constitutional guaranty 
implied in other rights. Yet any modern state that bars 
this method of doing business is a pariah among the states 
of the world. It must be confessed that the fictions and the 
prejudices of the past are not dead yet, but they are dying. 
Discrimination against corporations often takes the form 
of double or multiple taxation, but as other methods of 
holding property suffer, though in less degree, from this evil, 
the cases that illustrate the modern trend are not all cor- 
poration cases. As late as 1928 in Blodgett v. Silberman ^ 
Chief Justice Taft admitted that some state courts may still 
apply the ancient maxim of sequuntur personam to 

personal property generally, but it is firmly established in 
the federal jurisdiction that it applies only to intangible 
property ^‘whether it approves itself to legal philosophic 
test or not.” A merchant of New York, a member of a 
firm doing business under the laws of the state, the partners 
owning real estate and tangible personal property there, 
had his domicile at the time of his death in Connecticut. 
Flis executors paid the New York inheritance tax on the 
property which had permanent situs in that state, but his 
interest in the partnership was held to be under New York 
V " , HA 
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law intangible property, and as such was taxed again under 
the laws of Connecticut. Of course double taxation of this 
kind could not meet a “ legal philosophic test,” but it may 
be said in extenuation that the opinion of the chief justice 
was confined to the claim of the state of the owner’s domi- 
cile, and that the claim of New York was not before the 
court. Nearly two years later another case of double taxa- 
tion came before the court.^ The estate of a deceased resi- 
dent of New York “ was administered and a tax exacted 
upon the testamentary transfer.” Included in the intan- 
gible property of the decedent was $300,000 in the bonds 
of Minnesota and its cities. “Minnesota assessed an in- 
heritance tax upon the same transfer.” The state court, 
relying on Blodgett v. Silberman, just described, and an 
earlier case, Blackstone v. Miller,® which more clearly sus- 
tained “ taxation both at the debtor’s domicile and at the 
domicile of the creditor,” reversed its own previous de- 
cisions and upheld the imposition of double taxation. But 
Mr. Justice McReynolds, speaking for the majority of the 
federal court which included the chief justice, declared : “ In 
this court the presently approved doctrine is that no state 
may tax anything not within her jurisdiction without violat- 
ing the 14th Amendment.” After asserting the justice of 
applying this rule to tangible personal property, he con- 
tinued by saying : “ And certainly, existing conditions no 
less imperatively demand protection of choses in action 
against multiplied taxation whether following misapplica- 
tion of some legal fiction or conflicting theories concerning 
the sovereign’s right to exact contributions. For many 
years the trend of decisions here has been in that direction.” 
Blackstone v. Miller was “ definitely overruled.” Mr. 
Justice Holmes dissented, saying: “ It seems to me that the 
law of Minnesota is a present force necessary to the exist- 
ence of the obligation, and that therefore, however contrary 
it may be to enlightened policy, the tax is good.” This 
growing distaste for double taxation has been brought to 
the protection of corporations. Washington imposed a 
filing fee and an annual franchise tax on foreign corpora- 
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tions, doing business in the state, based on the entire au- 
thorized capital stock, but the United States Supreme Court, 
again speaking through Mr. Justice McReynolds, citing 
other cases, decided this state legislation to be a burden on 
interstate commerce and taxation on property beyond the 
state’s jurisdiction/ Mr. Justice Brandeis dissented, de- 
claring the tax was notburdensome in fact; he subscribed to 
the doctrine that, “the substance and not the shadow de- 
termines the validity of the exercise of the taxing power.” A 
later double taxation case came up from Virginia, which 
state attempted to tax a trust fund created in Maryland 
by a resident of Virginia.^ A trust company had been given 
legal ownership, subject to a trust, created by the donor in 
the interest of his sons, The property was taxed in Mary- 
land, and Virginia also imposed a tax on the same fund. 
Mr. Justice McReynolds spoke for the court to this effect: 
“It would be unfortunate, perhaps amazing, if a legal fic- 
tion originally invented to prevent personalty from escaping 
just taxation, should compel us to accept the irrational view 
that the same securities were within two states at the same 
instant and because of this to uphold a double and oppres- 
sive assessment.” Mr. Justice Holmes alone dissented : “ It 
seemed to me going pretty far to discover even that limita- 
tion to the 14th Amendment. It opens vistas to extend the 
restriction to stocks and bonds in a way that I cannot recon- 
cile with Blodgett v. Silberman.” ° In spite of our abound- 
ing admiration of the great jurist it is hoped that his fore- 
cast is accurate and that in accord with “legal philosophic 
test ” and “ enhghtened policy ’’ and with reality and justice, 
the same doctrine will be applied to stocks and bonds. The 
Supreme Judicial Court of Massachusetts condemns a pro- 
posed law that would discriminate between unincorporated 
share companies on the one hand and associations without 
such transferable certificates on the other.^ Yet the court 
still concedes that corporations may be discriminated 
against, as they are persons given special privileges by the 
state. We have seen that their privileges are the natural 
rights of the incorporators, that an unincorporated associa- 
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tioo under trust deed is almost indistinguishable from a 
corporation, and that a corporation is a person entitled to 
the equal protection of the laws. From private corpora- 
tions we turn to the consideration of public corporations. 

1. Public Corporations 

I. The Public Character of all Corporations 

We have seen that in the Roman empire all associations 
were public institutions, and if authorized to own property 
under private law and thus exercise corporate powers, their 
public character was still maintained. In England there 
was the right of association, recognized by the common law 
though not expressed in written law. But the doctrine grew 
up, possibly borrowed from the canon law, that only a sov- 
ereign power could make a corporation. Religion was a 
concern of state, the first interest. Closely connected with 
the church, and so matters of state interest, were education 
and chanty. Therefore corporations organized for these 
purposes and for local self-government were public corpora- 
tions. The same doctrine applied to the chartered guilds 
and the great trading companies. Their public character is 
illustrated by the power of visitation ^ to correct the 
irregularities of corporations. After the Reformation 
the supreme ordinary over the established church, exercising 
the right of visitation, was the king. He also was the 
visitor of all civil corporations, while the right of visiting 
eleemosynary foundations was committed to the donors and 
their heirs without surrender of the king’^ prerogative. 
Their public character is shown also by the rules under 
which corporations were dissolved.^ Formerly at common 
law dissolution of a corporation extinguished contracts and 
debts, personal property vested in the crown or state, and 
real property reverted to the grantor, but now the obliga- 
tions of contracts survive, debts are preserved, and real and 
personal property becomes assets for payment of creditors 
and distribution among shareholders.^® 
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2. The Classification of Corporations 

This change in the law upon dissolution of corporations 
having shareholders marks the change from a public to a 
private corporation. This change was hastened in the 
United States by the adoption of the doctrine of separation 
of church and state in certain of the colonies and states, 
finally in all. The decision in the Dartmouth College 
case established the doctrine that educational and charitable 
charters might be beyond the power of the state to amend 
or repeal. Such corporations were private. When the 
principle of this decision was extended to business corpora- 
tions they too lost their public character. The change must 
not be attributed solely to any one decision but to a silent 
process which finally established the principle, not recog- 
nized before, that corporations may be classified as public 
and private, and that private corporations may be subdi- 
vided into those created for profit and those not for profit.^^ 
Private corporations for profit may be likewise subdivided. 
While ordinary private corporations are engaged in under- 
takings in which the public has little direct interest, other 
private corporations are engaged In business in which the 
public is directly interested, and such private corporations 
may be called public service or quasi-public corporations.^® 
Public corporations are usually formed solely for the pur- 
pose of carrying on the government, but in recent years they 
are created to enable the public itself to engage in a business 
affected with a public Interest. Public corporations of the 
more usual type consist of part of the people of a given 
state, residing' within a particular area, who are organized 
into a corporation for the purpose of carrying on the gov- 
ernment in that area. If it is a city, it is given large cor- 
porate powers and called a municipal corporation. If the 
district is only a division of the state for the administration 
of the state government, and endowed to a limited extent 
with legal personality, it is called a quasi-municipal corpora- 
tion or a quasi-corporation.^^ 
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3. History of Public Corporations^ Municipal^ Quasi- 
Municipaly and Economic 

W rose to importance its inhabitants in many 

cases were able to purchase from their lord by the payment 
of a money rent release from the former demands and serv- 
ices, and they received their houses and lands in burgage 
tenure. The vill became a borough. This grant from the 
local lord with all its incidental rights may have been by 
word of mouth and the free customs were held in the mem- 
ory of the freemen, or it may have been by charter.^® In 
Domesday Book William recognized over fifty boroughs 
already existing as such.^® To many of these boroughs one 
or more charters were given in the following two hundred 
years. London alone received over twenty. Charters were 
given to other boroughs, not recognized as such in Domes- 
day Book, yet asserted in their charters to have possessed 
their free customs under Edward the Confessor or even 
under Canute. Charters were granted by the king or mesne 
lords to newly created boroughs, frequently by granting 
them the same franchises as were possessed by a neighboring 
or older borough. The word borough was sometimes used 
for an area, and less frequently as a collective designation 
of the burgesses. In the charters the boroughs were often 
called communes but the set phrases for the creation of 
bodies corporate and politic came into general use at a later 
period. Not till then was there the developed notion of an 
artificial person, distinct from the members. So it has been 
claimed that the earliest charter of the developed form was 
granted to Kingston-on-Hull In 1429.^® ^As boroughs 
elected members to Parliament, it was the policy of despotic 
kings to limit the membership of such boroughs, making 
them close corporations, and to multiply charters so as to 
control Parliament. Feudalism had meant the surrender by 
the central government of all effective control over locali- 
ties, so that on the continent sovereigns were in many in- 
stances reduced to impotent suzerains. Cities often became 
free states. But in England the king did not sink so far. 
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At a later time England shared in the general movement 
by which national states were built up by the destruction of 
feudal lordships and communal independence. Therefore 
in this transitional period English cities had little power but 
to care for their property, issue local police ordinances, 
and administer petty justice. The early American city char- 
ters were copies of the contemporaneous charters of the 
mother country. Some American cities, like Boston, clung 
to the town meeting as more democratic. Colonial cities 
were small and had limited powers. 

The American Revolution enthroned democracy in the 
United States and later in England itself. Parliament, 
without divesting itself of sovereign power, leaves to the 
municipalities the initiation of their private or special bills, 
and reserves to itself careful consideration and decision. It 
has set up general administrative agencies over locally 
elected boards for advice, cooperation, and oversight. 
Our state legislatures, without executive leadership, have 
permitted individual members to initiate bills which deter- 
mined the fate of municipalities in opposition to their will 
and their interests.^® Remedy has been found in home rule 
which is but a return to feudal independence with all its 
dangers to the state. 

In the mother country and in the colonies, counties were 
simply administrative districts, and were not regarded as 
corporations.®" The sheriff was appointed and removed by 
the central government of the country or colony. In New 
England the town had very considerable importance and 
power, yet legally it was not a corporation. In the South 
the county was the local unit. In the Middle Colonies there 
was a combination of the two types. There towns or town- 
ships and counties, and later villages, came to be given 
limited corporate power, much less than was given to cities 
after the Revolution, and these counties and subdivisions 
of counties were called quasi-corporations or quasi-munici- 
pal corporations. It must be noted that now in some states 
these counties and subdivisions are called municipal cor- 
porations and the name is not restricted to cities.®^ In New 
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England now towns are given corporate powers, and in 
old England boroughs or cities, counties, and parishes are 
all corporations.^^ 

There are other public corporations than cities and vari- 
ous areas of local self-government. The king of England 
is a corporation sole, but our states and the United States 
are not considered corporations, as they are sovereign and 
grant to lesser political bodies their charters. Our faulty 
doctrine is not approved by European states; they are cor- 
porations.^® The University of Illinois is a public corpora- 
tion, but the University of Chicago is private, the member- 
ship and control of the corporation determining. The Bank 
of Kentucky, when it was the people of the state so organ- 
ized, and as a bank issued bills of credit, was a public cor- 
poration. Suppose a municipality owns all the stock in a 
local public utility or owns a railroad almost the entire mile- 
age of which is in other states than that of the owner, 
it is difficult to determine whether the corporation, so owned, 
is public or private. Where the public is owner of all 
the stock and the purpose of the corporation is affected with 
a public interest, it would seem that the corporation is pub- 
lic, unless it was organized as a private corporation and its 
original character still attaches to it. But suppose a cor- 
poration by the terms of its creative act is owned in the 
majority of its stock by the state and is controlled by the 
political organs thereof, is it public notwithstanding a mi- 
nority of its stock is open to private subscription? The 
Philippine legislature created a National Bank; the govern- 
ment was the principal owner of the shares and the voting 
power on its shares was vested entirely in the governor-gen- 
eral. Later the law was changed, vesting the voting power 
in a board, composed of the governor-general and officers 
of the legislature. Four other corporations were created 
with similar provisions, the National Petroleum Company, 
the National Development Company, the National Cement 
Company, and the National Iron Company. The governor- 
general refused to act undel: the amended law on the ground 
that the Organic Act vested the executive power in him. 
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The case coming up to the United States Supreme Court 
Mr. Justice Sutherland in his majority opinion noted that 
Congress in creating corporations for governmentai pur- 
poses, such as the Smithsonian Institution, had sometimes 
provided for a governing board composed in part of mem- 
bers of the Senate and House of Representatives, but in 
cases of governmentally organized and controlled stock 
corporations Congress had uniformly recognized the execu- 
tive authority in their management. Therefore it was de- 
cided that the Philippine legislature could not confer upon 
its own members the power to vote the stock of the govern- 
ment’s corporations for the election of directors. The Or- 
ganic Act vested the executive power in the governor-gen- 
eral, and this included the authority to vote the stock of 
government-owned corporations.”® Mr. Justice Holmes 
dissented, holding that the corporations concerned were pri- 
vate, and that, whoever owned the stock, the corporations 
did not perform the functions of the government. He con- 
tended that public ownership did not make the voting of the 
stock an executive function. Quite apart from the legal 
question, as a matter of business efficiency, if the govern- 
ment is itself to engage in business affected with a public 
interest, and if it employs the corporate organization as 
most suitable, the active supervision should be in the execu- 
tive department and not in the legislative, except through 
the determination of policy. Says W. F. Willoughby of 
federal corporations:^® “ The creation by the Government 
of corporations as agencies for the performance of certain 
specific activities constitutes what is probably the most in- 
teresting feature, from the purely administrative standpoint, 
of the action taken by the Government for the performance 
of its war work. Not less than six such corporations were 
created — the War Finance Corporation, the Emergency 
Fleet Corporation, the Grain Corporation, the Sugar 
Equalization Board, the Russian Bureau Incorporated, and 
the Housing Corporation.” He enumerates the distinct 
advantages in conducting business according to the most 
approved methods of private corporations, each such agency 
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having financial autonomy and each being kept outside the 
field of partisan political pressure. For governmental serv- 
ices which have their own property, revenue, and expendi- 
tures he thinks this device “ may easily prove to be a form of 
organization that will be largely employed in the future.’’ 
Recent legislation of this character shows that informed 
opinion approves the policy of meeting great economic 
needs by methods that have been tested in great business 
undertakings. 

4. The Fundamental Rights of Public Corporations 

Originally municipal charters in England were granted 
by king or mesne lor^d to his petitioning tenants. As to the 
necessity of consent corporations then resembled private 
corporations now. Consent of the inhabitants is not neces- 
sary now. A state legislature has full power except to pass 
acts prohibited by federal or state constitution. It is the 
function of the legislature to create public corporations and 
other agencies to enforce the general law and preserve 
peace. The legislature is the judge of the necessity, and a 
town or village which objects to the increased expense of 
city government has no redress, unless the constitution, as 
is the case in Massachusetts and a number of other states, 
provides that no town shall be incorporated without the 
consent of the inhabitants. Yet if an urban community 
spreads into adjoining towns, the legislature may order the 
annexation of such built-up areas, for the constitutional pro- 
vision, just noted, would not forbid forced annexations.^® 

While the charters of private corporations are held to be 
contracts binding the state legislature, with such excep- 
tions as will be noted in a later chapter, the charters of pub- 
lic corporations are not so protected.®^ The legislature may 
amend the charter or withdraw it altogether; it may divide 
the territory to which the charter applied, and assign all the 
debt of the former corporation to either of its successors.®^ 
Yet if the successor, saddled with the debt, fails to pay, the 
courts may hold the whole former territory liable.®® 

Is there a right then of local self-government? Chief 
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Justice Cooley of Michigan held to the doctrine of im- 
plied constitutional right of local self-government. The 
cities of Pennsylvania have suffered in the past from ripper 
legislation, yet says Professor Cook of the University of 
Chicago Law School: “ It would seem better on the whole 
to rely on the good sense and fairness of the legislature, 
rather than to attempt to stretch constitutional provisions 
to cover cases not within the contemplation of their 
framers.”®^ 

Formerly there was an outcry against special legislation, 
and constitutional amendments were adopted to compel the 
legislatures to treat all public corporations alike which were 
similarly situated. Now the cry is for home rule charters 
so that special legislation may come back in all conceivable 
home-brew variety, but here it is necessary for the courts 
to draw the line between state and municipal affairs, for it 
would be dangerous to give the cities a vested right in the 
administration of state law. Much better is the proposal 
presented to the convention of municipalities of Nova 
Scotia that there be established in the provincial govern- 
ment a bureau of municipalities, charged to superintend 
them as well as advise and inform them. Subject to such 
supervision the municipalities might be given greatly ex- 
panded powers. 

II. Public Service Corporations 

I. Public Service or Quasi-fublic Corporations 

To this pomt the present chapter has dealt with public 
corporations, bodies corporate and politic created to carry 
on the government, or corporations organized on the model 
of private corporations, publicly owned, and created to 
carry on business affected with a public interest. From 
them we turn to private corporations which are agents of 
the government, corporations the business of which involves 
the exercise of special governmental powers, or is affected 
with a public interest. An acceptable name, though not 
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broad enough, is public service corporations. They are fre- 
quently called quasi-public corporations, but that name does 
not suggest their real nature, that of private corporations. 
They are private corporations the business of which is 
affected with a public interest.^® 

2. Public Control of Business Affected with a Public 

Interest 

The doctrine of property affected with a public Interest 
was enunciated by the famous English judge, Lord Hale, 
who said: “If the . . . subject have a public wharf unto 
which all persons that come to that port must come as for 
the purpose to unlade or lade their goods . . . there can- 
not be taken arbitrary or excessive duties or cranage, wharf- 
age . . . but the duties must be reasonable and moderate. 
. . . For now the wharf and crane, and other conveniences 
are affected with a public interest” This doctrine was 
definitely adopted and formulated in this country in the 
celebrated case of Munn v. Illinois. The court held that 
“ when one devotes his property to a use in which the public 
has an interest, he in effect grants to the public an interest 
in that use, and must submit to be controlled by the public 
for the common good to the extent of the interest he has 
thus created.” 

3. Common Law and Statutory Determination of Public 

Calling 

Public service corporations do not come under the doc- 
trine of business affected with a public interest because they 
are corporations, for the doctrine applies to private natural 
persons as well when their business is of the same character. 
Society has an interest in every kind of business, but it has 
a direct, public interest in certain kinds of business. The 
common law of old time recognized the surgeon, the smith, 
the innkeeper, the tailor, the common carrier, the ferryman, 
and the miller as pursuing public callings. Their business 
was affected with a public Interest. But changed conditions 
have worked a silent transfer of the occupations of the 
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tailor, smith, and surgeon to the standing of private callings, 
as the courts now interpret the common law. Modern 

statutes have added to the list of public callings, or busi- 
nesses affected with a public interest, the business of rail- 
roads, turnpikes, and canals, of the telegraph and telephone, 
of storage of grain and tobacco, the business of stockyards, 
of cotton gins,“® of the supply of water, gas, light, heat, and 
power, also of banking, insurance, and even the gathering 
and distribution of news and market quotations. Yet it is 
not enough for the legislature to bring a business into the 
class of public callings.®® Though the presumption is that 
the statute is constitutional, the court may fail to agree with 
the legislative determination that the calling is public.'*® 

4. Judicial Determination of Business Afected with a 
Public Interest 

In answering the question whether the law is constitu- 
tional or not, whether the business is affected with a public 
interest or not, the court sometimes reaches its decision by 
deference to precedents. What the early courts said, they 
say. Again they reach their conclusion by resort to analogy. 
What applied to a train of pack animals, will apply now to 
a railroad or express company. Since the grant of legal 
monopoly implied the reciprocal obligation of reasonable 
service to the public, the courts now sometimes extend the 
same obligation to virtual monopoly. Where the nature of 
the business requires the bestowal of special legal privilege, 
as to an electric light company, the courts deny to the com- 
pany the power to arbitrarily fix the prices at which it will fur- 
nish the service. It was formerly the doctrine that when the 
charter makes performance of certain public duties man- 
datory the court will require performance even if obedience 
renders the business unprofitable. That may still theoreti- 
cally be the doctrine when the contract is made for a brief 
period, but even then the courts will find a way to invalidate 
the contract if they find its terms oppressive."** There is no 
definite test of what business is affected with a public in- 
terest. Yet there is this common characteristic in public 
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callings that they all perform' services as distinguished from: 
selling goods.^^, 

5. The Duties of Public Service Corporations 

It is their duty to give equal service to alL “ A railroad 
company cannot . • . discriminate between passengers on 
account of their nativity, color, race, social position, or their 
political or religious beliefs.” This doctrine, however, 
does not apply to the owner of a theatre because his business 
is not a public calling.^^ Yet Mr. Justice Holmes, dissenting 
in Tyson v. Banton,^''^ said what most enlightened people 
approve : It seems to me that theatres are as much de- 
voted to public use as anything well can be. We have not 
that respect for art that is one of the glories of France.” 
The legislature had attempted to prohibit an imposition 
upon the public In the form of resale of tickets by brokers 
at excessive prices. Concerning this law the jurist said: 
“ If the people of the state of New York, speaking by their 
authorized voice, say that they want it, I see nothing in the 
constitution of the United States to prevent their having 
theirwill.” 

Furthermore It is the duty of public service corporations 
to continue to give service, even if they are unable to come 
to amicable terms with the city. The East Ohio Gas Com- 
pany had been given a monopoly of the gas business in Cleve- 
land. Through its mains It supplied two hundred thousand 
users in the city. Its contract had expired, and it claimed 
the contract right to discontinue to supply unless its pro- 
posed rates were accepted. But a state law had been passed 
before the contract with the city was made which prohibited 
abandonment without the approval of the public utilities 
commission. The Court of Appeals found that the mo- 
nopoly privilege put the very necessities of life In the control 
of the company, and therefore held that under the law the 
corporation could not discontinue its service.^® In a case 
involving similar threats the United States Supreme Court 
held: ‘‘A public utility may not use its privileged position, 
in conjunction with the demand which it has created, as a 
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weapon to control rates by threatening to discontinue that 
part of its service, if it does not receive the rate de- 
;'':manded.”:^'^' ■ 

It is the duty of a public service corporation not to dis- 
criminate in rates. Half a century ago the courts said that 
while a company could charge a reasonable compensation 
and no more, there was no wrong if it saw fit to charge less 
than this reasonable rate to some of its patrons. Later this 
doctrine was modified to the extent that proof of discrimi- 
nation in rates was evidence that the rates were unreason- 
able. Later in the case of Messenger v. Pennsylvania Rail- 
road Co.‘*^ the doctrine was developed that discrimination in 
rates is itself illegal/® 

6. The Rights of Public Service Corporations 

They have duties and rights. While there is almost, if 
not quite, the extinguishment of rights in public corpora- 
tions, as against the state, except when constitutions are 
amended in their behalf, private corporations have constitu- 
tional rights which are, or ought to be, almost identical with 
those guaranteed to private citizens, and public service cor- 
porations have rights assimilated to those of private persons 
engaged in the same business. The nature of some kinds of 
business, insurance for example, justifies their limitation to 
corporations.®*^ Public service corporations do not always 
receive equitable treatment when in competition with public 
corporations engaged in the same business. It would not be 
fair to tax ferry companies to build a free bridge which 
would take from them a large part of their patronage. But 
if the bridge is financed on the basis of tolls, the ferry com- 
panies are relieved from a burden and permitted to prepare 
for the day when the bridge becomes free. When public 
service corporations pay state and federal taxes, not re- 
quired of public corporations engaged in the same business, 
there is not a just basis of comparison of their relative cost 
to the consumer and the public. It would seem that an 
identical method of keeping accounts should be required of 
both, and that the same taxes should be exacted from both, 
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just as South Carolina was compelled to pay federal tax 
on its liquor business. The public service corporations have 
a grievance here, but they have an advantage in their facility 
in merging with others, to the profit of the whole indus- 
try.^^ They have also the right to make contracts with 
other persons and to make regulations for the conduct of 
their business. 

Their outstanding right is to reasonable compensation^’''® 
The United States Supreme Court in Reagan v. Farmers^ 
Loan®® held that the equal protection clause of the 14th 
Amendment forbids legislation by which the property of 
one person is wrested from him for the benefit of another or 
of the public. Therefore the lower court was competent to 
inquire if the rates prescribed by the state railroad commis- 
sion were reasonable. In Smyth v. Ames it was said : 
‘‘ The corporation may not be required to use its property 
for the benefit of the public without receiving just compensa- 
tion for the service rendered by it.” But how shall the fair 
value of the property of a public service corporation be com- 
puted for the purpose of rate fixing? There are various 
theories, as of original cost of property, reproduction cost, 
or prudent investment cost. In computing the fair value of 
the property as a rate basis it would seem proper to exclude 
the free gifts of the public in the charter and franchise.®® 
The same may be said of any public contribution or loan of 
money or property, unless the company were paying the 
same interest to the city which is proposed the company 
should receive from its patrons as a proper revenue from its 
property.®® Otherwise the public would duplicate its gifts 
to the same private treasury. If the sole basis is original 
cost the rates may be so low that the company wdll be unable 
to make replacements, borrow money, or pay dividends. If 
the sole basis is reproduction cost, the variation will be so 
great from year to year that experts say the whole system 
of valuation by commissions will break down.®^ On a falling 
market investors will get no income or an inadequate one 
from their investments. On a rising market there would be 
promise of such extraordinary returns that wild specula- 
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tion would be induced, as, it is claimed, was the result of 
the O’Fallon decision by the United States Supreme 
Court. The Interstate Commerce Commission gave con- 
sideration to all elements of fair value, but their theory was 
that of prudent investment. It was a workable plan,®^ 
evolved out of their intimate experience with rate making, 
and would fully protect past, present, and future investors, 
and give stability to the railroad industry. But the court 
had for some years been tending in another direction. It 
was Mr. Justice McReynolds that spoke for the majority, 
on the theory of reproduction cost, the jurist who has given 
valiant aid to corporations, and it was Justices Brandeis, 
Holmes, and Stone who dissented. Now Massachusetts is 
trying to work out a contract system that will keep valua- 
tion cases out of court, and if that fails the people will re- 
luctantly turn to public ownership, for the United States 
Supreme Court clings to the position which it has taken.®® 
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NON-CITIZEN NATIONALS 

The Epoch-changing Year, i8g8 

From the study of full citizens and partial citizens we 
pass to the study of persons who are not citizens at all, 
though they owe permanent allegiance to the United States. 
This class of persons numbers over ten million. Indeed, they 
cannot become citizens under existing law as interpreted by 
the highest court, even if they take up residence in the terri- 
tories of Hawaii and Alaska, or in the states.^ Among them 
are now several million persons who were born in the terri- 
tory and under the jurisdiction of our common sovereigny 
By the law of the soil they are subjects of that sovereign. 
By the law of blood, which may still be the local law, they 
are no less its subjects. The term citizen was interpreted 
in the case of Minor v. Happersett ^ to be equivalent to the 
word subject, and employed in this country as more appro- 
priate to republican institutions. Both terms signify merely 
membership in the nation. The Malays of the Philippine 
Islands and Guam and the Polynesians of Tutulla are cer- 
tainly members of the nation; they are nationals of the 
United States/"* According to former usage they would be 
citizens, but by present law they are not. Was the treaty, 
which brought a revolution in our policy coifcerning the ac- 
quisition of territory and concerning the naturalization of 
the civilized inhabitants of such territory, constitutional? 
We are dealing with a crisis in our history, a change in 
policy of vast significance. Were the laws subsequently 
passed in development of this new policy, constitutional ? 
The people of this country were startled by the world mis- 
sion which the Spanish-American war thrust upon them. 
The United States Supreme Court, always a conservative 
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body, was divided almost evenly, four justices against the 
new policy of imperialism, four in favor of it, and one taking 
an intermediate view of the constitutional questions before 
the court. The present chapter deals with the status of 
these non-citizen nationals, and with the constitutionality of 
the treaty and laws which related to them. 

The questions which so puzzled jurists forty years ago are 
not even now of easy comprehension, but if we divide into 
stages the passage of foreign territory and inhabitants from 
the beginning of military occupation by a conquering power to 
the final and complete incorporation of both territory and 
inhabitants with that power on the basis of equality with its 
original territory and people, each stage may become rela- 
tively clear, and the whole process an orderly progress, 
based on reason and justice. It is therefore proposed to 
treat of five stages from conquest to complete incorporation. 
They are, (i) Military occupation of foreign territory, (2) 
Presidential government of acquired territory, (3) Con- 
gressional government of unincorporated dependency, (4) 
Advanced stage: naturalization of inhabitants without in- 
corporation of dependency, and (5) Complete incorpora- 
tion of dependency and its inhabitants. 

I. Military Occupation of Foreign Territory 

The decisions in the group of cases known as the Insular 
Cases were all delivered on one day by the United States 
Supreme Court when Porto Rico had already passed to the 
third of the stages, as defined above. The most important 
of these cases were those of De Lima v. Bidw'ell, Downes v. 
Bidwell, and Dooley v. United States.*' Later Dooley again 
sued the United States, and so his cases are designated as 
first Dooley case and second. The first stage is covered by 
the first part of the first Dooley case, the second stage, by 
De Lima v. Bidwell and by the second part of the first 
Dooley case, and the third stage, by Downes v. Bidwell. 
There was no serious controversy over the first stage, and 
no division of opinion among the members of the court. 
In the second and third stages there was a most notable 
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contest; with F. R* Coudert as counsel for the anti-imperiah 
ists and Attorney-General Knox supporting the national ad- 
ministration, The four imperialist judges under the lead 
of Mr. Justice White, later elevated to the chief-justiceship, 
substantially agreed with the position of the government, 
though with the employment of a new terminology, much 
criticized by Chief Justice Fuller, but now generally em- 
ployed. The white-haired chief justice and his antediluvian 
band, four in all, consistently gave their vote against the 
administr*ation. Mr. Justice Brown was a stickler for prece- 
dent and yet his feet were planted on reality. In deciding 
cases covering the second stage, he rejected the arguments of 
the government, and thus gave the majority to the conserva- 
tives. Yet far more important was the third stage and here 
he joined the four Imperialists. He wrote all the so-called 
opinions of the court, others writing concurring or dissent- 
ing opinions. Yet his opinions, like that of Chief Justice 
Taney in the Dred Scott case, were really his personal opin- 
ions announcing the judgment of the court. Though only 
the opinions of one man they were all of a piece, and it 
was Brown that wrote many later decisions in this field so 
long as the division persisted in the court. 

At the end of the Spanish-x^merican war when Spain was 
already crushed General Miles paraded as a deliverer 
through Porto Rico. American public opinion acclaimed 
this conquest as a permanent acquisition. After the close of 
hostilities but before the treaty of peace had been ratified 
Dooley was shipping goods from New York to San Juan. 
The only government in Porto Rico was the American, 
Was it not collecting taxes on exports from one of the 
states, a thing prohibited by the constitution ? ® Or if Porto 
Rico was part of the United States the government was tax- 
ing goods shipped from one port to another of the same 
country. Either argument was but a gesture, for the prece- 
dents were on the side of the government. Chief Justice 
Taney in the important decision of Fleming v. Page ^ had 
held that the occupation of the Mexican port of Tampico in 
the Mexican war did not make Tampico a part of the United 
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States. It still remained foreign in the meaning of the 
tariff laws. When Cuba was occupied in this same war with 
Spain by American troops for an extended period a similar 
decision was made in Neely v. Henkel.'^ So now in Dooley 
V. United States Mr. Justice Brown, speaking for the entire 
nine members of the court, held that Porto Rico from the 
beginning of the military occupation till the exchange of 
ratifications was a foreign country with reference to the 
United States. Porto Rico being foreign, its government 
could collect duties on goods from New York, even though 
that government was a military government existing under 
the authority of the president as commander-in-chief. It 
may be added that the people owed temporary allegiance to 
the United States and permanent allegiance to Spain. 

IL Presidential Government of Acquired Territory 

I. The Questions Before the Court 

WTen by ratification of the treaty of cession Porto Rico 
had passed to the sovereignty of the United States, but Con- 
gress had not yet enacted a law for the government of the 
island and had not imposed taxes for its support, was the 
president authorized to collect duties on goods introduced 
into the states from Porto Rico? This question was an- 
swered by the decision in De Lima v. Bidwell.® Was the 
president at this same time authorized to collect duties on 
goods introduced into Porto Rico from the states? This 
was answered by the decision in the second part of the first 
case of Dooley V. United States.® 

2. The Are/u?nent of the Government 

The argument of the government was this. There was no 
intention of the treaty-making power to give United States 
citizenship to the people of Porto Rico, or to extend the 
constitution to the island, or make it a part of the United 
States, or take it within the American customs union. Con- 
gress acquiesced in this policy by its prompt appropriation 
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of the money payment promised In the treaty and by the, 
passage of the Foraker Act a year later. It was therefore- 
the intention, of the President, Senate, and House of Repre- 
sentatives that Porto Rico should be outside the customs 
union until by the provisions of the Foraker Act the island 
should ultimately come into the customs union. It was the 
understanding of these political branches of the government 
that until the Foraker Act went into operation the Dingley 
Act was still in force, and that under it duties should be 
collected on Imports from Porto Rico as still in the sense of 
the tariif laws a foreign country. At the same time in ac- 
cordance with established custom it was the duty of the 
president to continue in the administration of the laws of 
Porto Rico, including tax laws, except so far as he modified 
these laws as commander-in-chief, until Congress set up a 
government there, that is, till the Foraker Act went into 
operation. 

3. The Position of the Anti-Imperialists 

The picturesque chief justice held that when Porto Rico 
passed by treaty from Spain to the sovereignty of the United 
States, it was domestic territory and therefore a part of the 
United States and part of the American customs union. Its 
people were entitled to every right which citizens of the 
United States in any other territory may legally claim. He 
believed that the treaty of cession incorporated Porto Rico 
into the United States in spite of its provisions against incor- 
poration, though he did not employ this terminology. There- 
fore the duties collected were illegal, not onjy because the 
laws did not authorize their collection, but because Congress 
had no power to pass laws imposing duties on goods from a 
part of the United States. 

4, The Deciding Opinion of Mr. Justice Brown 

Mr. Justice Brown occupied a mediating position between 
the innovators and the conservatives. He desired to follow 
the precedents and yet as far as possible uphold the laws of 
Congress, for the presumption is always in favor of the 
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constitutionality of an act of Congress. The De Lima case 
did not involve the constitutionality of an act of Congress. 
Now in Fleming v. Page Chief Justice Taney said that a 
ceded territory must be regarded as foreign until its ports 
were established as domestic ports by act of Congress. But 
this part of the decision was overruled by the later case of 
Cross V. Harrison.*^ The American military governor of 
California put the American tariff laws into force as soon 
as he was notified of the treaty of cession and before Con- 
gress had passed any laws for the creation of collecting dis- 
tricts. The action of the military governor was approved 
by President Polk and sustained by the Supreme Court. On 
the authority of that decision Mr. Justice Brown held that 
Porto Rico after the ratification was not foreign territory 
and that the Dingley Act did not authorize the collection of 
duties on goods not imports. 

Having decided the case of De Lima v. Bidwell in favor 
of the plaintiff and against the collector of the port of New 
York, he similarly decided the case of Dooley v. United 
States.^“ After the ratification of the treaty Porto Rico 
remained under the authority of President McKinley as 
commander-in-chief. It was essentially military govern- 
ment, whatever its form. Now military government is 
always more or less arbitrary. Unusual, even despotic, 
powers are conceded to military government. Yet the jus- 
tice was able to quote precedents to show that there were 
limitations even on a military government. It could not 
go beyond what was necessary in the situation. The court 
having held that no law authorized the collection of duties 
on goods shipped from San Juan to New York, it did not 
seem just or appropriate that duties should be collected on 
goods from New York to San Juan. Therefore the court 
held that after ratification and before the passage of the 
Foraker Act it was unnecessary and so illegal to collect 
duties on goods introduced into Porto Rico from the states. 
The president, even as commander-in-chief, had not this 
authority. 
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■ ^. 'Sequels of the De Lima and Firsi'Dooley Cases' 

Wc must first examine the case of Gonzales v. 

The immigration law of 1891 provided that alien immi- 
grants could under certain circumstances be refused admis- 
sion to the country and deported to the country of origin. 
A Porto Rican woman by the name of Gonzales came to 
New York in 1902 and was detained as an alien immigrant 
with the purpose of deporting her if she proved likely to 
become a public charge. The case turned on the question, 
Was she an alien immigrant ? Porto Rico was not a foreign 
country. Gonzales owed allegiance to the United States. 
Therefore she could not be an alien, and the law, as it stood, 
could not be enforced against her. 

There was also the interesting Philippine case of the 
Diamond Rings.^^ The Philippine Islands were also in the 
second stage, that of presidential government of acquired 
territory. The lately deceased and greatly honored chief 
justice of the United States Supreme Court was governor 
under the president. Governor Taft proposed tariff sched- 
ules for the islands, but was overruled by the Secretary of 
War, who favored American exporters. In that very year, 
1901, the principle of the De Lima and first Dooley cases 
was applied to the Philippines. They were declared to 
be no longer foreign territory and the Dingley rates no 
longer applied to goods brought from the islands to the 
states.. 

At the present time only Guam and American Samoa 
(Tutuila) appear to be in this second stage of development. 
The successive tariff laws, however, provide fhat their rates 
do not apply to goods imported from foreign countries into 
these possessions. Therefore so far as tariff laws are con- 
cerned the doctrine of the two leading cases for this stage 
does not fully apply, since Congress has expressed its will 
on the subject, except that their native products enter the 
states free of duty. The inhabitants of these islands are not 
aliens, but they are not citizens of the United States. The 
president rules through the Secretary of the Navy and local 
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governors, naval officers. He is thus able to enforce local 
customary laws, making such changes as conditions warrant, 
and impose taxes, without the fine-spun limitations of an in- 
tricate system utterly meaningless to such territory and peo- 
ple. Guam came to the United States by the Spanish treaty 
of cession. “ The natives, though yet ineligible for United 
States citizenship, are proud of being very loyal subjects 
of the United States. They give constant practical evidence 
of the real gratitude they feel for the material and socio- 
logic benefits that have come to them through the ministra- 
tions of the United States Naval Government of Guam.” ” 
American Samoa came to the United States by the partition 
of the distracted islands among the three protecting powers, 
with the ratification of the people. Under the unhampered 
power of the president, a considerable degree of self-gov- 
ernment is attained. In an annual general meeting of dele- 
gates decisions of a political, economic, and educational na- 
ture are made.^' Under American wardship this gifted 
people is making progress, amply justifying its assignment 
to this second stage of progressive incorporation in the 
nation. 

III. Congressional Government of Unincorporated 
Dependency 

I . The Provisions of the Foraker Act 

The act provided that the inhabitants of Porto Rico 
should be considered citizens thereof and, as such, entitled 
to the protection of the United States. It was plain that 
there was no intention of immediately incorporating Porto 
Rico within the United States or extending the full privi- 
leges of citizenship to the inhabitants. Duties for a period 
of a little less than two years were to be collected on mer- 
chandise coming into the United States from Porto Rico and 
going into Porto Rico from the United States. This special 
tariff was to be fifteen per cent of the Dingley rates. The 
amount collected from this taxation at both ends was to be 
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paid into ' the Porto Rican treasury. The governments 
attorneys were able to show that the Porto Ricans -were 
accustomed to import taxes but quite unfamiliar with prop- 
erty taxes. Therefore the two' years gave opportiiiiity to 
inaugurate a new system of taxation in the Island, Was this 
law constitutional? The answer was given in the case of 
Downes v. Bidwell.^® 

2. The Argument of the Government 

As to the argument of expediency the attorneys were 
able to draw a picture of the Foraker Act as a generous 
measure framed to meet the special needs of the island. If 
the legislative assembly of Porto Rico should perfect its 
system of local taxation before the expiration of the two 
years the president was authorized to proclaim free trade 
between the United States and the island. It was shown 
that the people were not ready for the organization of 
courts and juries after our system, and that if all the limita- 
tions of the constitution were applied to Porto Rico and 
the other new possessions crime could not be punished. To 
extend the constitution to the new possessions at once would 
leave the national government helpless by demanding im- 
possibilities. 

As to the constitutional argument Mr. Knox and his asso- 
ciates were able to find but three meanings of the words 
United States, (i) First, there is the meaning of United 
States as used in the constitution. Sometimes the corporate 
idea is foremost, but more frequently the idea is geographi- 
cal, the states united, the union of states. Nowhere in the 
constitution are territories conceived of as paTt of the union 
of states, as part of the United States, The territories are 
treated as property over which the federal government has 
full power. (2) Secondly, there is the meaning of United 
States when Congress passes a law extending the constitution 
to a territory, making it in the legislative sense a part of 
the United States. (3) Thirdly, there is the meaning of 
United States in the international sense. Every possession 
of the United States is part of the United States as the term 
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is used in international law. Porto Rico is part of the 
United States in the international sense, but it is certainly 
not a part of the United States in the constitutional sense, 
because It is a territory, and it is not a part of the United 
States in the legislative sense, either by action of the treaty- 
making power or of Congress. Therefore Congress can 
make all needful rules and regulations for this territory, 

this property, this possession of the United States. 

3. The Philosophy of Mr. Justice White 

Mr. Justice White was the leader of the group of imperi- 
alists in the court who favored the ends sought by the gov- 
ernment, but supported them not so much by arguments 
drawn from legislative and judicial precedents as by an 
original philosophy. Mr. Justice Gray, of this group, was 
not able to follow' his leader all the way, so White spoke for 
himself and tw'O others, but as his views have been accepted 
by the court as later constituted they have great authority. 
Chief Justice Fuller accused him of injecting an occult mean- 
ing into the word incorporation. According to White the 
words United States meant in the constitution the several 
states and the territory extending to the Mississippi. 
Whenever Congress by some action, express or implied, in- 
corporates newly acquired territory with the United States, 
such territory becomes part of the United States in the con- 
stitutional sense. The treaty-making power acquires new 
territory as a possession of the U!nited States, but only Con- 
gress can make such territory a part of the United States. 
Now' Porto Rico had been acquired by the treaty-making 
power without' promise of incorporation, and Congress had 
passed no act incorporating the territory with the United 
States. The great word with White was incorporation. It 
seemed to fill a long-felt want. It is convenient to look upon 
territories either as incorporated and so brought into the 
body of the United States as organized territories or states, 
or as unincorporated and so mere possessions, dependencies 
of the United States. 
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, , 4 » The Conservatism of Chief Justice Fuller , 

The general attitude of the chief justice was presented in 
the discussion of the cases which cover the second stage. 
The long-established habit of the federal government of ac- 
quiring adjacent territory, relatively vacant, making its 
civilized inhabitants citizens, extending the constitution to 
the territory, and treating it as part of the United States, 
was held by Fuller to be not the result of wise legislative 
discretion, but of constitutional necessity. When territory 
is acquired the inhabitants automatically become citizens. 
The right of jury trial is theirs, no matter what the re- 
sults may be. Wherein a treaty makes other provisions it 
is void like an unconstitutional law. He denied IHhat if 
an organized and settled province of another sovereignty 
is acquired by the United States, Congress has the 
power to keep it, like a disembodied shade, in an inter- 
mediate state of ambiguous existence for an indefinite 
period.’’ 

5. The Deciding Opinion of Mr. Justice Brown 

It was the vote of Brown that gave the decision to the 
government. He was assigned to write the opinion of the 
court, but it was in many of its points his own personal 
opinion. When in the De Lima case he held that Porto Rico 
was not a foreign country and therefore the Dingley tariff 
law did not apply to it, he did not say that Porto Rico was 
part of the United States in the constitutional sense or that 
Congress was without power to pass tariff laws applying to 
the trade between the United States and Porto Rico. In 
fact he agreed exactly with the government’s argument in 
this case of Downes v. Bidwell, outlined above. He showed 
from the terms of the constitution, the history of the times, 
and early statutes that the United States included only the 
states in the constitutional sense. The only reference to 
territories in the constitution treats them as property over 
which Congress has both federal and state powers, that is, 
full sovereignty. He shows that certain treaties had prom- 
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ised eventually the full incorporation of newly acquired 
territory as states in the union, and that Congress had 
passed acts extending the constitution to territories. While 
Congress had been consistent in its laws, the courts had not 
been harmonious, yet stripping dicta from the opinions, the 
decisions of the courts in former cases were in harmony with 
the interpretation put upon the constitution by Congress and 
with his own interpretation of the constitution. The terri- 
tories, accordingly, were not originally included in the 
United States but were property of the United States lying 
outside of the union. But further he shows that it had been 
held in former decisions that when Congress has once for- 
mally extended the constitution to territories, it cannot 
undo the action. But Porto Rico was not a state of the 
union ; it was not a territory to which treaty or statute had 
extended the constitution. It was not within the customs 
union, and had no constitutional guaranty of jury trial. 
Yet it was the constitution that gave to Congress the power 
to make needful rules and regulations for Porto Rico. 
There were constitutional limitations upon the power of 
Congress in legislating for Porto Rico. There are funda- 
mental rights which Congress must respect everywhere. 
Judged by these wide powers and these limitations the 
Foraker Act was valid. 

6. Sequels of Downes v. Bidwell 

The second case of Dooley v. United States^" must be 
briefly examined. Dooley was still shipping goods from 
New York to San Juan, and now he claimed that the duties 
imposed by the Foraker act were unconstitutional on the 
ground that the United States was collecting duties on 
goods exported from one of the states. The Foraker act 
was unconstitutional, he claimed, notwithstanding the fact 
that the Downes decision had declared it valid. But the 
court decided in this second Dooley case. Brown again writ- 
ing the opinion, that the goods sent from New York to San 
Juan were not exports, because exports are goods going to 
a foreign country, and therefore the prohibition against 
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taxing exports from any state did not apply. The Foraker 
Act was again declared valid. 

The case of Hawaii v. Mankichi ““ may be regarded as 
a sequel of the Downes case. It related to jury trial in the 
Hawaiian Islands after the adoption of the Newlands 
Resolution. The joint resolution of 1898 did not make 
the citizens of the island republic citizens of the United 
States or extend “the United States customs laws and regu- 
lations to the Hawaiian Islands.” The organic act of 
1900 made the citizens of Hawaii citizens of the United 
States, extended the constitution to the territory, thereby 
created, with “ the same force and effect . . . as elsewhere 
in the United States.” Laws too were extended not 
locally inapplicable, and the Hawaiian customs laws and 
jury laws with many others were repealed. So this brief 
period of two years may be assigned to the third stage, that 
of congressional government of unincorporated dependency. 
During this interval the laws of Hawaii in general were still 
enforced. Mankichi was indicted without a grand jury and 
convicted by a majority verdict. This was legal procedure 
under the law of Hawaii but not legal in any court deriving 
its authority from the federal government and sitting in a 
state or organized territory. So if the United States Su- 
preme Court decided at the end of the two years that the 
constitution had gone into effect in its entirety the moment 
Hawaii was annexed, the jails would have been opened and 
Mankichi with many others would have been set free. The 
court, however, took a sensible view, and decided, Mr. 
Justice Brown writing the opinion, that during the period of 
transition the fundamental rights were guarahteed to all the 
inhabitants of the newly acquired territory of Hawaii, but 
the rights to grand and petit jury were not fundamental. 
Thus the decision of the Downes case was reaffirmed which 
made a distinction between fundamental rights which must 
be guaranteed to the inhabitants of all acquired territory 
and the full rights which are guaranteed only in territories 
which are made a part of the United States. 

Another sequel of the Downes case was Dorr v. United 
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States,®’ relating to jury trial in the Philippines. By act of 
Congress in 1902 a temporary government was established 
in the Philippines. Among the rights guaranteed by the 
act was that no person should be held for a criminal offense 
without due process of law% It was expressly declared that 
the right of jury trial was not extended to the islands. Dorr 
claimed that he was denied due process by the denial of 
jury trial, but the court again in 1904 upheld the previous 
decision of the Downes case, making a distinction between 
fundamental rights, among which is due process, and rights 
which may be claimed in territories to which the constitu- 
tion has been extended, among which is jury trial. 

The Philippine Islands are still in this third stage. They 
were in the second stage nearly three years when Congress 
passed the first organic act in 1902.®'* The Jones Act of 
1916 “ increased the powers of the insular government. 
The inhabitants are citizens of the Philippine Islands, not 
of the United States. The constitution with its bill of rights 
is not extended to them, but the Jones Act contains an im- 
proved bill of rights.®® Grand and petit juries are not im- 
posed upon the Filipinos, but their legislature may adopt a 
safe and sane form of jury trial, which the constitutional 
jury, as interpreted by the courts, is not. The islands are 
not brought into the customs union, for our tariff laws ex- 
clude the Philippines. The Jones Act permits their legisla- 
ture to make their own tariff schedules with a power of veto 
in the president.®’’ Philippine products enter the states free 
of duty and American products enter the islands free of 
duty.“ The Philippines have a government better suited 
to their advancement than would be a territorial govern- 
ment within the United States. 


IV. Advanced Stage: Naturalization of Inhabitants 
Without Incorporation 

As congressional government of unincorporated depend- 
ency may approach so closely the final stage of complete in- 
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corporation that the change to that stage would.be scarcely 
perceptible, it has seemed best, in view of the character of 
the new government granted Porto Rico, to hivsert an ad- 
vanced stage, the distinguishing mark of which is natiiraliza- 
tion of the Inhabitants, “An epoch-making event in the 
political history of the island was the approval on March 
21, 1917, of the new organic act for Porto Rico. This act 
was received throughout the Island with satisfaction, the 
people being especially pleased with the grant of United 
States citizenship.” There is no extension of the constitu- 
tion to the Island, but the progressive bill of rights is bor- 
rowed from the Philippine organic act of 1916, enlarged 
and improved for the protection of laborers and children 
and the pi'ohibition of the liquor traffic.®^ Already Porto 
Rico under the operation of the Foraker Act had come 
into the customs union. Porto Rico has every substantial 
advantage of incorporation into the United States as an 
organized territory, though it has not been actually incor- 
porated therein. It has also the advantage of not being 
subjected to an antiquated jury system. 

In 1927 the Virgin Islands, acquired by purchase from 
Denmark, were advanced to this stage. The inhabitants, 
who are nationals of the United States, are made citizens 
thereof, and aliens, resident in the islands, may be natu- 
ralized under the general laws on that subject. The Virgin 
Islands are not yet admitted to the customs union. 

V. Complete Incorporation of Dependency and Its 

Inhabitants 

Complete incorporation of dependency and its Inhabitants 
is effected when the dependency is admitted as a state or 
is made by Congress an organized territory within the 
United States. The Republic of Hawaii petitioned to be 
annexed as a permanent territory. It may remain a terri- 
tory two or three generations, but when its people have be- 
come thoroughly Americanized they will seek and obtain 



208 


CITIZENSHIP 


Statehood within the union. Some authorities still classify 
Hawaii as not fully incorporated into the United States, 
distinguishing its status from that of Alaska.*’ This is con- 
ceived to be a mistake, due possibly to misinterpretation of 
the Mankichi decision, as if it applied to the period after the 
act of 1900, extending the constitution to the territory, had 
gone into effect.’* 

We have seen that the status of Porto Rico and its people 
would not be improved by making it a territory within the 
United States. It is not far distant from the mainland and 
is inhabited by people of European extraction. Though 
they should not be expected to renounce their Spanish cul- 
ture, they may become loyally attached to the American 
government and people. They too may seek and obtain ' 

statehood within the union. 

The Philippines are almost a world in themselves, far 
distant from the United States and adjacent to Asia. They 
are of a different race and distinct culture. Yet when a *, 

political connection has been found mutually beneficial, and 
promises to be so in the future, it should be perpetuated, but 
in a form that permits the realization of national ambitions. 

If the British Empire permits its dominions to become equals 
with the mother country without change of legal sovereignty, 
may not the great western republic permit its far eastern ’ 

dependency to pass from tutelage to complete self govern- 
ment, without disturbing the location of legal sovereignty? 

^ Toyota v. United States, 268 U. 5 . 402 (1925), ■ ' ■' . . , " ■ 

2 21 Wall. 162. , , 

Coudert, F. Certainty ami Justice, p. 13d, 

**' Be Lima v. Rid well, iHz IJ. S. i 27, 19.01) j Downes v. Bid well, 

iSi IJ. S. 244 j first Dooley case,. .222$ second Dooley case, 183 U. S. I 

*5^* ^ , ■ ■; ■ > 
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CHAPTER XIV 


THE STATUS OF ALIENS 

1. The Relation of Non-Citizen Nationals to Aliens 

The United States ceased to be a hermit nation and be- 
came conscious of its world mission in the year 1898. The 
mild and generous McKinley led the two houses and the 
people to the adoption of an imperialistic program which 
was clearly constitutional. Fortunately the treaty with 
Spain, the Newlands resolution, and the several acts of 
Congress were sustained by the Supreme Court, though by 
a narrow margin. Had the court been quite as logical, 
statesmanlike, and strictly legal as the political departments 
the position of the administration would have been sustained 
in all the cases, but the general result was in a large way 
satisfactory and just. The country has been enabled to 
contribute to the well-being of the world. 

Having discussed the status of all persons who owe per- 
manent allegiance to the United States, whether citizens or 
non-citizen nationals, there remains one class to be consid- 
ered, aliens. They are persons who owe temporary alle- 
giance to the United States. As persons they are protected 
by the national and state constitutions, as nationals of other 
states they are protected by treaties both in time of peace 
and w'ar, and “they are governed by statutes, federal and 
state, as well as by common law. Questions involving their 
status have a larger importance than ever before. 

2. The Riyht of Aliens to Enter the United States 

Grotius and many other authorities on international law 
asserted the right of any person to move from one country 
to another.^ The first Constitution of Pennsylvania, 
adopted in 1776, declared, “ That all men have a natural 
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inherent right to, emigrate irom one state to another that 
will, receive them, or to form a, new state in vacant countries, 
or in such countries as they can purchase, 'whenever they 
think that thereby they may promote their own happiness/’ ^ 
The second constitution of the state, adopted after the new 
federal constitution had gone into effect, declared in its bill 
of rights, ‘‘ That emigration from the state shall not be 
prohibited,” ® According to Bonfils the right of emigration 
is absolute and imprescriptible.^ Formerly Russia was alone 
In refusing to recognize this right. The policy of the Tsars 
is continued by the Soviet. Says Gregory, “ The dilSculties 
in the way of emigration were . . . maintained until the 
war, and since the peace they have been increased.” ® Now 
Italy has joined Russia in this “ keep-your-peopIe»at«home 
policy.” Mussolini maintains that it is necessary “to re- 
strict emigration, as by every man who emigrates Italy 
loses a soldier, and all that she has spent on his educa- 
tion and up-bringing.” ^ Many countries that recognize 
the right of emigration qualify their recognition by regu- 
lations to prevent the violation of their conscription 
laws or of obligations of a personal nature the breach 
of which would bring burdens upon society. It may be 
questioned that the right of emigration is an absolute 
right. 

Though American law has been emphatic, as we have 
seen, in the assertion of the right of emigration, it has from 
the very beginning qualified the right of immigration. Bon- 
fils, also, w’'ho was strong for the right of emigration, held 
that the right of immigration is subject to restriction and 
prohibition.'^ W. T. Colyer, the Elnglish hadical, whose 
deportation w^as ordered by the Department of Labor, but 
who was set at liberty by Judge Anderson ® of the federal 
district court, said in a pamphlet: “ The alien immigrant of 
1921 has exactly the same kind of right to come to America 
that the Pilgrim Fathers of 1621 and other early settlers 
had.” ® He contended that the density of population is less 
here than in every European country. Therefore the alien 
has the right to come here. The alien agitator, according 
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to Colyer, is superior in culture to the native workingman, 
and comes to deliver him from welfare workers and Ameri- 
canization propaganda, and to proclaim to him that Soviet 
Russia is the only'country yet governed by the working class 
in its own interest, and that in Soviet Russia a foreigner 
becomes a citizen by performing useful work. Colyer may 
be answered by the 'suggest! on that if the right of immigra- 
tion is not rounded out by the right of emigration the ardent 
convert to Sovietism may find that he has been entrapped in 
a grinding slavery. Most countries with a surplus popula- 
tion recognize the right of emigration and urge too the right 
of their people to settle in countries of large natural re- 
sources and relatively small population. On the other hand 
countries of immigration fear the subversion of their institu- 
tions and culture by mass immigration and the interference 
in their domestic affairs by foreign governments to which the 
immigrants still owe allegiance. For this reason some 
countries of immigration refused to send delegates to the 
conference at Geneva, called to discuss the problem, and 
others withdrew from it because the conference seemed to 
be dominated by the point of view of countries of emigra- 
tion.*” In all our history, both colonial and national, there 
has been the exercise of the right, exercised by every nation, 
to receive or reject those who knock at the door. Though 
the need of immigration was great when the continent was 
all but vacant, there was the vigorous assertion of the nat- 
ural right of society to regulate by law the coming of men 
and goods through its ports. At the same time there was 
the ample recognition of the right of the individual to come 
and go as he pleased, but there was the necessary conjunc- 
tion of the will of the individual and the will of society. 
There is a natural right of emigration, on which there is 
little restriction, so necessary is this to liberty. There is a 
natural right of immigration but this must yield in case of 
disagreement to the natural right of society to protect itself 
which right alone is absolute. A happy marriage requires 
the consent of both parties concerned. 
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3. The L.aws of the United States on Immiffration 

" On Feb,. 5, 1917, Congress, passed an elaborate immigra* 
tion law over the veto of the president. It provided for a 
literacy test/'" much objected to by the president^ and many 
other limitations were included, most of them in continuance 
of former policy. The immigration of Chinese coolies was 
already forbidden, but now in view of a threatened deluge 
from other Asiatic lands a barred zone was created which 
included India and the smaller countries of Indo-China and 
the tropical islands occupied by Malays and other races. 
This law did not prohibit the immigration of Filipinos and 
other nationals, and the barred zone did not include Japan, 
for the gentlemen’s agreement as to Japanese laborers still 
operated to exclude them, or was intended to do so. The 
law contained detailed provisions for the physical and men- 
tal examination of alien immigrants, and for a record of all 
the pertinent facts of their life stories, especially as to their 
attitude to government, and their liability to become public 
charges. The law provided that if any alien within five 
years after entry came within any one of a long list of dis- 
qualifications, such as conviction of crime, connection with 
prostitution, advocacy of unlawful destruction of property, 
or teaching anarchy, he should be taken into custody upon 
warrant of the Secretary of Labor and deported. Thus 
aliens were admitted conditionally and were liable to de- 
portation if found to be unlawfully in the country/® 

The Great War operated to make all Europe a barred 
zone, but at its conclusion reports came from many lands 
of a contemplated exodus which brought panic to the Bureau 
of Immigration and related services of the government. 
There was a demand throughout the country for prohibition 
of immigration and a bill was introduced by the Hon. Albert 
Johnson, chairman of the House Committee on Immigra- 
tion, for this purpose. Various interests protested, as the 
farmers of Florida who were dependent on Nassau negroes, 
the ranchers of Texas and Arizona who were equally de- 
pendent upon seasonal workers from Mexico, as were also 
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the lumber interests along the northern border dependent 
upon workers from Canada. Building interests throughout 
the country protested.^ Hebrew societies were very active 
in opposition. The experts of the Labor Department and 
the State Department testified that the program of the bill 
was faulty in the extreme. They advocated a selective policy 
which would admit those aliens alone who were really needed 
in this country and their distribution to meet the needs. 
These specialists would avoid congestion in the cities and 
in trades where there was unemployment, and would direct 
the settlement of immigrants in agricultural districts where 
labor was in demand. The effort would be, if possible, to 
avoid the tragedy of rejection here by examination and se- 
lection in the home lands. But there were practical objec- 
tions against such a constructive but revolutionary program, 
especially diplomatic difficulties,^® and the time element. It 
was felt desirable to limit immigration from the south and 
east of Europe and yet to do this with no discrimination 
against any nationality as such. A plan, thus conceived, 
would be a happy solution of the Japanese problem. Such 
a bill was finally drawn, combining features of several bills. 
It became a law May 19, 1921. It was enacted, “ That the 
number of aliens of any nationality who may be admitted 
under the immigration laws of the United States in any fis- 
cal year shall be limited to 3 per centum of the number of 
foreign-born persons of such nationality resident in the 
United States us determined by the United States census of 
1910.”^'’ 

Under the ^uota provision of this law of 1921 somewhat 
over 350,000 'immigrants were admitted but the total num- 
ber permitted to enter under the law in some years exceeded 
700,000. Therefore it was felt that the law should be 
amended by making more effective the execution of its policy, 
namely, the decrease in the number of immigrants and the 
restoration of the former preponderance of Nordic ele- 
ments.^’’ To these ends the law of May 26, 1924, reduced 
the percentage to two and changed the census basis to 1890. 
The quota limit was thus brought down to 160,000 approxi- 
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mately. In fact in the first year the actual number admitted 
under the quota was less than this, though the total number 
admitted under all provisions of the law exceeded 450,000. 
The non-immigrant class included among its several catego- 
ries alien seamen temporarily entering the United States 
and aliens entitled under existing treaties to enter solely to 
carry on trade. Among the non-quota classes were the im- 
migrants from Canada, Newfoundland, and the republics of 
Latin America and, strangely enough, students who, since 
their admission is temporary, are properly not immigrants 
at all. The permission granted alien seamen has been sorely 
abused. The curtailment of immigration from Europe has 
stimulated immigration from Canada and Mexico beyond 
all expectation. One of the provisions of the law most criti- 
cized for its callous indifference to wounding the national 
pride of a friendly people, was to this effect that, “ No alien 
ineligible to citizenship shall be admitted to the United 
States unless such alien ” is an “ immigrant previously law- 
fully admitted . . . who is returning from a temporary 
visit abroad,” is a minister or professor, or student, or is 
the wife or child of such minister or professor, or is a non- 
immigrant, like a government official or merchant. This 
measure gave serious offense to Japan, and was unnecessary 
as the quota constituted a sufficient bar. The provision 
which has excited the most animated debate is the follow- 
ing: “ The annual quota of any nationality for the fiscal year 
beginning July i, 1927, ... shall be a number which bears 
the same ratio to 150,000 as the number of inhabitants in 
continental United States in 1920 having that national ori- 
gin . . . bears to the number of inhabitants in continental 
United States in 1920, but the minimum quota of any nation- 
ality shall be 100.” The execution of this command was 
repeatedly postponed, but July i, 1929, was put into effect.^" 

4. Appraisement of the Policy of Restricted Immigration 

How do we evaluate the effectiveness and justice of the 
policy thus embodied in law? There is well-substantiated 
evidence “ to support the proposition that immigration does 
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not appreciably increase the population of a country, cer- 
tainly not in the proportion of the old stock to the immi- 
grants and their descendants.^ Even where the latter 
greatly exceed in number the former it is possible that 
the population would have been as great as it is, had there 
been no immigration at all. Where certain kinds of labor, 
unskilled and originally ill-paid, have been monopolized by 
aliens, the old stock regards such labor as beneath its dig- 
nity. Even the children of aliens will avoid such labor, 
if possible, as tainted by its connection with a servile class.^^ 
A constant inflow of immigrants is necessary to supply the 
needs of industry when assigned to the lower grades of a 
caste system.^ With the field of opportunity more and more 
constricted and the need of increased income to retain one’s 
rank in society becoming more and more urgent, the old 
stock reaches these ends measurably by cutting down the 
birth rate.®® Thus the well-born have few or no children 
and the ill-born and aliens have many. This change came 
after 1830 as the result of the old immigration. Protest 
became loud and bitter, and organized itself as the Native 
American party. In the clash of the Civil War this issue 
was buried for a time. It is possible that the old immigra- 
tion gave preponderance and victory to the North, and it is 
possible that there would have been the same preponderance 
had there been no accelerated immigration at all. The old 
immigration was from the British Isles, Scandinavia, and 
Germany. But after 1882 the remarkable expansion of 
manufacturing and the cheapness of ocean transportation 
brought a vast horde from southern and eastern Europe. 
However worthy were the great majority of these people 
individually, they were too numerous to be assimilated. In 
many localities American civilization was trampled down 
and almost everywhere it has been degraded. Criticism of 
the new immigration became more general and less embit- 
tered than the old-time criticism of the immigration of that 
day, and the result was the legislation which has been out- 
lined.®’ 

In any just appraisement of the law emigration from 
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Other lands must be studied as well as immigration to our 
own, for there is a world citizenship as well as the Ameri- 
can. President Coolidge recognized that the needs of 
aliens must be considered as well as the welfare of the 
United States. People in an overpopulated country have a 
moral right to room sorriewhere In the wide world. Race sui- 
cide in France is attributed not to Immigration but to the Na- 
poleonic law of inheritance. In the effort to correct the 
excessive division of land by cutting down the birth-rate the 
population of the country has been too much reduced. The 
result has been a large immigration of Italians, Spaniards, 
Belgians, and Poles. Russia has In the Siberian steppes a 
vast territory, resembling Canada and the bordering states, 
to which she endeavors to direct her own surplus population 
and to which she welcomes the Slavs of eastern Europe.®® 
Canada, burdened by the too-rapid extension of her rail- 
roads, wTlcomes the peoples of northwestern Europe and 
the new peoples of the provinces, recently severed from 
Russia.®^ Brazil has received immense numbers of Italians, 
Portuguese, and Spaniards, locating them and smaller num- 
bers of Germans in distinct communities in the southern 
states where they are free from competition with Brazil’s 
own colored population and where they preserve their native 
culture.®" Italy demanded a measure of control of her na- 
tionals resident In Brazil which Brazil deemed an encroach- 
ment on her own sovereignty. Italian emigration to Brazil 
ceased, and the Italian government now discourages all 
emigration. Argentina welcomes European immigrants 
and gives them free entertainment in a great hotel and as- 
sists their location on her vacant lands. Great Britain has 
by far the largest surplus population of any European 
country, due to the loss of her markets in the Great War. 
Present relief can be found only In emigration. The Em- 
pire Settlement Act of 1922 created a fund of £34,000,000 
to assist emigration to the dominions. Canada and Aus- 
tralia are assuming additional financial burdens to promote 
the enterprise. Young townspeople are sent to training 
schools and afterward settled in Canada with great success. 
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Group colonies are established in Australia where settlers 
are paid wages to clear their own lands and are assisted at 
very considerable expense till they are established and able 
to reimburse the fund.^® The surplus town population of 
Great Britain cannot be sufficiently relieved by this place- 
ment on agricultural land. A large industrial population, 
speaking our language and sharing our ideals, would gladly 
find refuge in this country. The immigrants from Great 
Britain and Ireland are of all aliens the most like the ma- 
jority of our own people. The adaptability of the Irish is 
humorously represented by the story of the forlorn son of 
Erin who, before the ship that brought him sails out of the 
harbor, has been elected to the common council and is 
“ inthrojucing ” a bill. In a week’s time an Englishman 
would pass for a native-born American. 

The immigration act of 1924 directed the preparation of 
temporary quotas for three years, which would have no 
very accurate correspondence with the relative elements of 
the population. It was hoped that in the mean time a more 
accurate quota could be computed in which each element 
of the population in 1920, on the basis of national origins, 
would have placed over against it the proper proportion of 
the 1 50,000 quota immigrants permitted each year. Pro- 
fessional experts were set at work under a committee of the 
cabinet. Though the cabinet members stated that they 
could not vouch for the accuracy of the figures, the computa- 
tion reached is approximately true and according to those 
best able to judge “ there need be no longer delay for fear of 
gross inaccuracy.” The quota thus computed is assuredly 
more representative of the whole population than any com- 
putation based on the foreign-born population of any single 
year. In this computation Great Britain and Northern Ire- 
land are assigned a quota of 73,000 while in the temporary 
quota the same countries are assigned only 34,000. In 1928 
very desirable British immigrants, recent graduates of the 
University of Pennsylvania, were obliged to wait in their con- 
sular districts two years before their names were reached. 
The same was, of course, true of the common laborers who 
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desired to come and who were needed in industry, and 
whose coming would not mean menace to our institutions. 
All other nationalities have their just proportion m the 
number to be admitted, with the result that the immigration 
of each year will make no change in the composition of the 
population. Each nationality will have a vested interest in 
its established share in the citizenry of America.*® 

Possibly disproportionate attention has been given to the 
quota, when actually a far greater number enter the country 
as non-immigrant aliens or non-quoto immigrants. The vast 
increase of immigration from Mexico and Latin America 
defeats or threatens to defeat the very purpose of the law, 
which is to protect the population from excessive introduc- 
tion of dissimilar elements. It has therefore been earnestly 
proposed that the quota system be extended to the countries 
of the Western Hemisphere.*® A vast number of aliens 
are in the country illegally, who have come like liquor and 
opium by the bootlegger’s route. All aliens should be re- 
quired to register ** and all illegally in the country, not pro- 
tected by the statute of limitations, should be deported.*® 
Many sailors who lost that character as soon as they ob- 
tained shore leave would become sailors again.“ On the 
other hand skilled laborers, needed in industry, should have 
immediate entry.*^ 

A reform,*® long advocated by humanitarians, has been 
unobtrusively established without amendment of the law. 
This is the examination of aliens abroad. “ One of the 
notable achievements in recent times was the experimental 
tests of 1925 of the practicability of giving prospective im- 
migrants primary examinations in their "own countries. 
Originally begun in Great Britain and the Irish Free State 
by stationing immigration and public health service officers 
at American consulates there, the system proved so success- 
ful that the service has been extended, at the request of the 
respective governments, to a number of countries on the 
continent of Europe.” So successful has this advisory 
service become that rejections in our ports of immigrants 
thus approved have been reduced to a minimum. 
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One provision of the act of 1924 had an unforeseen appli- 
cation. North American Indians, born in Canada, are not 
eligible to citizenship, and therefore under the letter of the 
law of 1924 may not enter the country as immigrants.^^ This 
unintended result was corrected by the decision, March 18, 
1927, of the United States district court, sitting in Phila- 
delphia, in the case of United States ex rel Diablo v. 
McCandless.**® The court decided that the immigration law 
was not intended to apply to American Indians, whose right 
to pass the line at will was recognized by the Jay treaty, 
and that Congress, though it has the power to exclude them, 
has not exercised it. This decision no doubt reflects the will 
of Congress and the nation. It is to be hoped that it will 
be sustained. 

5. The Right of Aliens to Equal Protection in Private 
Employment 

Though the problem of immigration is of such absorbing 
interest that it has seemed imperative to devote the larger 
part of this chapter to it, many other rights of aliens demand 
attention. Even if an alien has no legal right to be in the 
country and nevertheless is here, he is not an outlaw.*® He is 
a person and may claim many rights as such. He is subject 
to deportation, but is entitled to due process which means a 
fair hearing and charges supported by evidence. “ In habeas 
corpus proceedings it is sufficient that there was some evi- 
dence from which the conclusion of the administrative tribu- 
nal could be deduced and that it committed no error so 
flagrant as to convince the court of the essential unfairness 
of the trial.” ' These deportations have now risen to so 
many thousands that, “ Deportation alone as a punishment 
for illegal entry into the United States appears to be not 
sufficient deterrent for repetition of the act.”*® It is there- 
fore suggested that illegal entry be made a criminal offense.*® 

Suppose a feeble-minded woman has been ordered de- 
ported, not as one found to be unlawfully in the country, 
but as an applicant for admission who is rejected, and yet 
it is difficult in war time to send her back to her country of 
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origin. Under bond she is committed to the charge of her 
sister, but when ordered produced in court for deportation it 
is found that she has been married and the very danger to 
society which it was the purpose of the law to prevent, has 
befallen it. Ought not the woman and her alien husband 
to be deported and all the conspirators against the laws to 
be severely punished, Including the Assistant Secretary of 
Labor who ordered her admission under bond? Judge 
Hand decided that such a bond was invalid. 

But suppose an alien is legally in the country, he is a 
person protected not only by the Fourteenth Amendment 
but by almost every provision of the bill of rights. Few are 
the rights that belong exclusively to citizens.®^ Public rights, 
like voting, and proprietary rights, like fishing,®^ may be 
withheld from aliens or granted on such terms as the state 
imposes, but ordinary civil rights are protected both by 
constitutions and treaties. This clearly applies to the right 
of aliens to equal protection in private employment. Ari- 
zona learned this when she attempted legislation against 
Mexican laborers, requiring the employment of a certain 
percentage of citizens.®^ Yet there are occupations which 
involve danger to society and therefore may be restricted to 
citizens under the police power. This was permitted for- 
merly in the case of saloon-keepers but laws applying this 
principle to barbers and blacksmiths have not been sus- 
tained. 

6. The Right of States to Discriminate in Public 
Employment 

Where the state is the employer, elthet directly or in- 
directly through its subdivisions or agents, it may employ 
whom it will.®^ It may restrict employment to its own citi- 
zens or to citizens of the United States. Aliens may assert 
no rights here. 

7. The Right of Aliens to Purchase and Inherit Real Estate 

At common law, says Wise, an alien may take real 
estate by act of the parties or by deed or grant, or devise, 
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or by other act of purchase, but cannot hold it except upon 
such terms as may be prescribed by the state.” Though 
he may take by will, he raay not take by descent, and he can- 
not transmit his land by descent but it vests immediately in 
the state. In theory, at least, our states began with this 
system, and some few states still hold to it, but “ Massachu- 
setts, Ohio, and Wisconsin are three states which have re- 
moved the disabilities of aliens with respect to the posses- 
sion, enjoyment, or descent of property.” Between these 
extremes a great variety of law may be found. The peculiar 
land laws of the Pacific coast, directed against aliens in- 
eligible to citizenship, have been treated in the chapter on 
orientals.®" All these discriminations against aliens would 
appear to be in violation of the equal protection clause of 
the Fourteenth Amendment, but that amendment, inter- 
preted in the light of the history of the times, was not in- 
tended to invalidate the land laws of the majority of the 
states and of the United States. Treaties may override 
state law upon inheritance and purchase of land and prop- 
erty in general,®* but when Canada failed to adhere to a 
treaty made between the United States and Great Britain 
Canadian heirs could not inherit property which by state law 
would not fall to them. 

8. The Treaty Rights of Aliens to Peace, Order, and Safety 

Under the constitutional bill of rights alien friends and 
even alien enemies have rights, but treaties also guarantee 
them rights in peace and also in war. Says Wise, “The 
status of citizens of one country residing in or traveling 
through foreign countries is frequently the subject of treaties 
between their respective nations; such treaties, when made, 
are the supreme law of the land, and any state law denying 
to an alien the right secured by such a treaty would be un- 
constitutional, null, and void.” ®^ Under stress of local 
passion state officers sometimes fail to enforce the treaty 
rights of aliens. President Harrison in his message to Con- 
gress in 1891, referring to the lynching of Italians in New 
Orleans, said: “Some suggestions growing out of this un- 
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happy incident are worthy the attention of Congress. It 
would, I believe, be entirely competent for Congress to 
make offenses against the treaty rights of foreigners domi- 
ciled in the United States cognizable in federal courts.” 
He proposed that state officers should be made federal 
agents and answerable for their acts. This is sometimes 
called the indirect method of protecting the treaty rights of 
aliens. Another proposition is for the adoption of the 
direct method, by which proceedings could be instituted in 
federal courts directly against the parties who invade the 
treaty rights of aliens. There is strong opposition against 
this so-called federal invasion into the proper sphere of the 
state government by either method, but Willoughby thinks 
it valid and quotes decisions that, “ A law which is neces- 
sary and proper to afford this protection is one that Con- 
gress may enact because it is one needed to carry into execu- 
tion a power conferred by the constitution on the govern- 
ment of the United States exclusively.” 

9. The Right of Aliens to Naturalization in the United 
States and Their Duties in Relation Thereto 

The complement of immigration is naturalization. If 
there is a natural right of entry, so there must be of ad- 
mission to citizenship. If society has a superior natural 
right to reject immigrants, so it has to reject petitioners for 
naturalization. There is no constitutional right of immigra- 
tion or naturalization, but there is constitutional power in 
Congress to regulate and prohibit immigration and nat- 
uralization. Yet aliens may be said to have a legal right 
to naturalization which Congress has created by law, and 
they are entitled to due process in the determination of 
their right thus created. Due process is not necessarily judi- 
cial process, but Congress has made naturalization a judicial 
function.®® Industrial radicals sometimes claim that they 
are citizens because they are engaged in industry, but eco- 
nomic participation does not legalize their presence if there 
is not conformity with the immigration laws, and such par- 
ticipation does not naturalize them, for naturalization must 
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be in Gonformity with the laws of Congress on the subject. 
It is dangerous to democratic institutions to permit the pres- 
ence of aliens in violation of the immigration laws. It is 
more dangerous to tolerate the presence of millions of aliens 
who are hostile to our institutions and laws and spurn the 
offer of citizenship.®® Visitors from foreign states, sea- 
sonal workers, and aliens who represent foreign interests, 
commercial, cultural, or governmental, properly retain their 
former allegiance, but immigrants who establish permanent 
domicile and enter industry owe it to themselves and to the 
country to prepare for citizenship and when prepared to 
present themselves for naturalization. They should be 
treated as foreign princes, heirs of the throne, in training 
for its occupancy, and they should treat the institutions and 
laws of their adopted country with the loyalty of sons and 
the enthusiastic devotion of willing converts. 

If the old stock is not submerged but strengthened in its 
energy and fine moral fiber by the broader sympathies of 
the old immigration and lightened and cheered by the art 
and gayety of the new immigration, the American of to- 
morrow will be the superman of the century. 
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CHAPTER XV 


RELIGIOUS LIBERTY 

I. Status and Fundamental Rights 

The first half of this book is devoted to Status, the second 
half, to Fundamental Rights. The one deals with abnor- 
mal law, the other with normal law. The preceding chap- 
ters in treating the various classes of persons born in the 
United States followed in the main the historical order as 
the problems concerning them arose and were debated in 
the country as great social and political issues. This and 
the remaining chapters will, in the main, follow the order 
of subjects as they occur in the federal bill of rights, which 
is often the historical order, but when related provisions are 
brought together under a comprehensive principle, or when 
the logical connection of topics suggests a departure from 
the order adopted, the suggestions of convenience will be 
followed. 

2. The Constitutional Guaranty 

The First Amendment of the federal constitution pre- 
scribes that, “ Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise 
thereof.” The amendment, thus beginning, was proposed to 
the legislatures of the several states by Congress in 1789 and 
was ratified.* In effect it was a part of the original con- 
stitution as the constitution was adopted upon the strength 
of an understanding that this and other amendments would 
be proposed and submitted to the states. 

The constitution of Pennsylvania declares that, “ All men 
have a natural and indefeasible right to worship Almighty 
God according to the dictates of their own consciences; no 
man can of right be compelled to attend, erect or support 
any place of worship, or to maintain any ministry against his 
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consent; no human authority can, in any case whatever, con- 
trol or interfere with the rights of conscience and no prefer- 
ence shall ever be given by law to any religious establish- 
ments or modes of worship.”^ This provision is traced 
back in identical language to the constitution of 1790 and 
is substantially the same in the first constitution, adopted in 

1776. 

There are similar limitations on the power of state legis- 
latures in every other state constitution now in force. The 
federal constitution restrains Congress; the state constitu- 
tions control the state legislatures. The result Is complete 
constitutional guaranty of religious liberty.^ 

3. Repressive Sectarian Legislation 

The constitutional guaranties of religious liberty were not 
adopted in a spirit of indifference to the claims of religion 
but in recognition of its importance. Religious liberty, how- 
ever, or even toleration, was not always the rule in America, 
or England, or Europe. John FIske ® has shown that re- 
ligion was one of the greatest forces In the evolution of man. 
Accordingly religion was a tribal affair,^ a state affair, and 
universally there was the union of church and state. The 
Puritan fathers came not to establish religious liberty, but a 
commonwealth founded upon religion in the one form which 
they considered altogether true.® The world has never 
known a finer race of nation builders than the Puritans. 
Their intellectual and moral stamp was impressed deeply and 
for all time upon New England. Though their last descend- 
ant dies, the printed story of their splendid manhood will 
beget sons to the Puritans and their red-bloodeci virtues will 
live again. Out from Massachusetts went Roger Williams, 
the Baptist, to establish in Rhode Island the first state in all 
the world founded on the principle of religious liberty,® 
Lord Baltimore, the Roman Catholic, made a sincere at- 
tempt to establish religious toleration in Maryland.^ Wil- 
liam Penn on a larger scale made freedom of religion a 
fundamental principle of his colony,® His Holy Experiment 
attracted the persecuted of many lands. 
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4. Support of Church Out of Public Funds 

The early history of these three colonies appeared to 
demonstrate to the minds of contemporaries the error of the 
principle on which they were established. But in those 
which persevered in the experiment the voluntary system 
proved itself able progressively to meet the religious needs 
of the population quite as satisfactorily as did the system 
of state support of religion in other colonies. Religion in 
colonies of the voluntary system gave its aid to law enforce- 
ment, and contributed to the morality, sobriety, and sturdi- 
ness of the people. Men who were guided by religious 
principles, voluntarily adopted and propagated, acquired a 
spirit of initiative and independence which made their re- 
ligious principles and practises the precursors of democratic 
principles and practices in civil government. Religious lib- 
erty and democracy when not precursors one of the other, 
are concomitants of each other. The system spread from 
Rhode Island and Pennsylvania to the whole union, passing 
through the stages of toleration, freedom of religion, and 
separation of church and state, though this stage was not 
reached in some states till long after the Revolution, in 
Massachusetts not fully till 1835.® 

In connection with the French Revolution the doctrine 
of religious liberty was introduced in Europe and gradually 
gained ground till nearly all the world accepts it, and many 
states at the conclusion of the world war reached the ulti- 
mate goal of separation of church and state. It is not always 
a gain for people not yet trained in private initiative and 
responsibility* to suddenly and completely separate church 
and state. The natural system was the system which the 
world had always known and which contributed to the dis- 
cipline of developing men, but the better system when society 
has advanced to maturity is freedom in religion as it is 
also democracy in government. When that stage is reached 
religious liberty appears as a natural and indefeasible right. 

A number of our states after guaranteeing religious lib- 
erty in their constitutions still continued their support of 
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religious establishments in accordance with settled law and 
custom. But this favoritism was felt to be inconsistent with 
real religious liberty. The Baptists of Rhode Island and 
the Quakers of Pennsylvania had from the first proclaimed 
the doctrine of a free church In a free state. Therefore now 
no American state employs the power of taxation to support 
one form of religion or a number of forms. There is entire 
separation of church and state. Nevertheless the impor- 
tance and necessity of religion are quite as great to-day as 
ever before. 

5. Religious Disqualifications 

It is well known that Massachusetts in the early colonial 
period persecuted Quakers and Baptistsd^ As late as 1764 
the legislature of New York was debating what to do with 
the fines and forfeitures imposed on Moravians and 
Quakers. In that colony at that time Presbyterians and 
Lutherans could not obtain incorporation for their churches, 
a privilege freely granted to Church of England and Dutch 
Reformed churches. New Jersey under the proprietors, 
who were for the most part Quakers, had been so liberal 
that in 1690 it had in John Tatham^^ a Roman Catholic 
governor, yet in the administration of Lord Cornbury,^® 
when New Jersey had become a royal colony, Quakers were 
persecuted. In the second half of the eighteenth century 
Presbyterians and Baptists were persecuted in Virglnia.^^ 
But when repressive sectarian legislation and administrative 
oppression had given place to toleration and this had ripened 
Into full religious liberty, still there were religious disquali- 
fications, inconsistent with liberty. 

Says Freund, ‘‘ Freedom of religion is impaired by the 
requirement of religious profession of some sort for the 
exercise of public functions.” Thus New Hampshire, 
North Carolina, and South Carolina excluded non- 
Protestants from office. Pennsylvania prescribed an oath 
or affirmation which only Christians could take. Even at 
this day Maryland and a number of states exclude atheists 
from public office. An old law has been in force in Massa- 
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chusetts which disqualified atheists from acting as wit^ 
nesses/® 

On the other hand the national constitution provides that, 
“No religious test shall ever be required as a qualification to 
any office or public trust under the United States.” The 
present constitution of Pennsylvania prescribes that, “ No 
person who acknowledges the being of God and a future 
state of rewards and punishments shall, on account of bis 
religious sentiments, be disqualified to hold any office or 
place of trust or profit under this Commonwealth.” This 
provision does not actually disqualify atheists, but it marks 
them for legislative disqualification. Atheism Is a real dis- 
qualification but there should never be legal disqualification, 
for then there will be no real religious liberty. An avowed 
atheist is better fitted for office than a hypocrite, made so 
bylaw. 

6. Recognition of Religion 

If religious disqualifications are inconsistent with religious 
liberty, is the recognition of religion consistent therewith? 
The state acknowledges the religious sentiment of the people 
in certain of its official utterances, such as the reference to 
the divine power so general In state constitutions, the proc- 
lamation of thanksgiving days, the use of the religious sanc- 
tion of the oath, leaving a right of affirmation where the 
oath is objected to, and the recognition of the religious cele- 
bration of marriage. But in all these cases the state neither 
compels nor restrains. There is no violation of religious 
liberty.^® The employment of chaplains in penitentiaries, 
in the army and navy, in Congress, and in many state legisla- 
tures is sanctioned by long usage. The men appointed to 
these services, whether ministers, priests, or rabbis, use the 
language of their several schools to present the same great 
ideals which the experience of the ages has proved true. 
Legislators do well to join in petitions for high guidance, 
but they are not compelled. The armed youth need an inner 
self-directed disGlpline which military rules cannot give 
them. Prisoners need friendship and a boost to better 
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things. There is intellectual relaxation at least, and the 
possibility of help which each person accepts or rejects, as 
he wills. Yet a prisoner appears to have a constitutional 
right not to be compelled to attend a religious service against 
his will. 

7. Protective Legislation 

Since religion Is one of the primal forces of society, and 
the privilege of teaching and practising Its tenets Is one of 
the most valued rights of freemen, it is the duty of the 
state to enact protective legislation, such as regulations for 
the protection of religious meetings from disturbance by 
disorderly conduct. The debt of government to religion is 
so great that it should be regarded as the most important of 
the various cultural agencies which are not supported out 
of the public treasury, but by private contributions, and are 
conducted under private trusts or charters, not for profit. 
These cultural agencies are churches, colleges, hospitals, or- 
phanages, homes for the aged, museums, art galleries, and 
similar institutions, classed together as religious, charitable, 
and educational. Though they conserve life, fit men for 
larger usefulness, and thus indirectly add to the wealth of 
society, they are not directly wealth producers; their income 
is not a part of the total Income of the people, out of which 
the costs of government may properly be paid. Rather are 
they services which historically have been considered of a 
public nature for the state or the state church to support. 
They should not be taxed, for taxation would force into 
direct political Intrigue their supporters. Many fine ecclesi- 
astical buildings are public monuments of cultural, artistic, 
and historical value, yet their present congregations could 
not possibly pay taxes assessed on the present value of the 
real estate. Churches add immeasurably to the richness of 
life, to the obedience of law, and to the thrift and economic 
competency of the people, but their construction does not 
actually remove what was taxable property to the non- 
taxable ; it simply pushes out the area devoted to residences 
and other urban purposes, and increases the value of all 
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taxable property. Property which is employed solely for 
religious, cultural, and charitable purposes, of a non-profit 
nature, should not be taxed.^^^ 

When a religious denomination builds and maintains an 
orphanage or home for the aged, and thus by the generosity 
of its members and friends gives support to those who other- 
wise might become public charges, ought such an institution 
to be taxed unless it can show that a part of its beneficiaries 
are not members or adherents of the denomination, but are 
received In preference to many deserving poor of the de- 
nomination for whom it was professedly built? The very 
suggestion is irrational if it were not based on actual rulings 
of the courts. 

When a hospital, owned and maintained by a private cor- 
poration or a religious denomination, gives free service to 
patients unable to pay, on the same basis exactly as the serv- 
ice given by publicly owned hospitals, supported by taxation, 
ought not the state to pay for such hospital service which 
otherwise would fall wholly on the state? It is not irra- 
tional to say that the state may pay for such services ren- 
dered by secularly owned hospitals, but not if rendered by 
denominationally owned hospitals? Such payments would 
not be in support of religion, but payment for public service 
rendered. We do not penalize a physician for his religion. 
Why penalize a hospital? Religious persecution comes 
back in strange disguises.^^ * 

8. Blasphemy 

A form of protective legislation is the law against blas- 
phemy. Christianity was held to be part of the common 
law of England, and so in America was part of the law of 
the land. But the ancient rules of the common law must be 
regarded as abrogated by the constitutional provision for 
liberty of religion. The freedom of religion demands the 
freedom of attack, but the right of attack does not justify 
the violation of public order and decency. So the offense 
of blasphemy, according to Freund,^® should not be held to 
be complete without calumny, detraction, or abusive Ian- 
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guage. The attack on religion thus becomes blasphemy 
when its manner and form are so offensive as to constitute 
a nuisance. 

9. Regulative Legislation 

If religion is to be free, and the believer may propagate 
his religion, there must be freedom of association, and 
opportunity for organization and the holding of property. 
There is the necessity of legislation by the state, which is 
really for the convenience and protection of the societies, 
and not for their control. Yet such legislation must act 
as a restraint, though not intended as such. Sometimes 
churches are incorporated; again, as in Virginia, charters 
are denied them, and yet their corporate character is sub- 
stantially recognized. The laws vary from state to state. 
Yet everywhere there is a desire to protect and encourage 
these religious societies. Frequently there are not only 
general laws for religious organizations, but also special 
statutes for the various denominations, framed according to 
their own desires. 

In many states there are limitations on the amount of 
property which may be acquired, especially by devise or 
bequest. These laws historically are derived from the Eng- 
lish statute of mortmain, or dead hand, and often to-day 
they are called mortmain laws. These laws are held to be 
proper police regulations for the safety of society, and 
therefore do not unduly restrain the use of property for re- 
ligious purposes. It Is a restraint on religious liberty, but 
a necessary one. It is not a violation of the constitutional 
rlghe^ 

10. The Limits of Religious Freedom 

There may be restraint on religious liberty; there are 
limits, for otherwise one constitutional right by arbitrary 
claims and formal logic might be so expanded as to cripple 
necessary powers of government. The constitutional guar- 
anty of religious liberty covers primarily worship and doc- 
trine, and secondarily customs and practices prescribed by 
religion. Yet the customs and practices are sometimes of 
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such a nature that the police power of the state will prohibit 
them. Even a form of worship may in some of its features 
come under the prohibition of the police power. In the 
realm of religion doctrine or the expression of opinion has 
greater security than expression of opinion on secular mat- 
ters. Ordinarily, in secular affairs, incitement to crime is 
held to be crime itself, but in religion the courts give consid- 
erable latitude to expressions of opinion and precept, yet 
they may sharply condemn the practices which are the result 
of such opinion and precept.^® 

II. Practices and Doctrines in Conflict with Public Safety 

and Order 

The provision is found in many state constitutions that 
the guaranty of religious liberty shall not excuse acts of 
licentiousness, or justify practices inconsistent with the peace 
and safety of the state.“® Thus cruelty, debauchery, and 
polygamy are repressed even when conscientiously practised. 
This principle was the basis of congressional action against 
the Mormon church. It was decided in the case of Rey- 
nolds V. United States “’’ that the constitutional guaranty of 
the free exercise of religion did not protect the practice of 
polygamy, even when enjoined as a religious duty. 

When the Salvation Army first invaded our country its 
methods were so different from those usual to this country 
or to the continent of Europe, whence came a large part of 
our urban population, that the Salvationists were often 
rudely and roughly handled, and frequently city regulations 
were enacted which discriminated against them in a flagrant 
manner. Now' the Salvation Army is honored everywhere. 
Fair regulations ought to be enforced against all processions 
which disturb seriously the orderly use of the streets, not 
protecting religious processions because they are religious or 
discriminating against them because they are religious. 

Any new method of healing arouses the antagonism of 
those practitioners whose own methods, once challenged as 
irregular, are now approved as scientific. Yet society must 
be protected from quacks. Sometimes religious tenets are 
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involved in the method of healing disease, and then the 
question of religious liberty is injected. Christian Science 
has brought much trouble to law-makers and administrators, 
A New York law defined a person who practises medicine 
as one who treats human disease, and required a license 
for such, yet this same law provided that it should not 
apply to those who practised the religious tenets of any 
church. The act was passed in the interests of Christian 
Scientists, but difficulty was found in its Interpretation.^® 

12. Conflict Between Civil and Religious Duties 

What a man really accepts as the command of God takes 
precedence over what he regards as the command of man. 
He will obey his conscience rather than the state. On the 
other hand the state cannot resign its sovereignty. The 
Vermont ^® Supreme Court has very properly declared that 
the constitutional guaranty of religious liberty was not de- 
signed to subjugate the residue of the constitution to the 
peculiar faith, personal judgment, individual will of any 
person in respect of religion. There must be a reasonable 
subserviency to the equal rights of others and to the para- 
mount interests of the public. 

Accordingly there Is an effort to reconcile civil and re- 
ligious obligations in the administration of law. Conscien- 
tious scruples against the bearing of arms cannot relieve 
from general military duty, but as a matter of expediency 
and concession many states excuse from military service on 
payment of a proper equivalent. The United States law, 
passed on our entering the war, was drawn along this line. 
Exemption, therefore, is not a matter of constitutional 
right.^^ 

13. Sunday Laws 

The validity of laws enforcing Sunday rest is firmly es- 
tablished, but not as religious requirements, only as meas- 
ures purely secular and civil, measures for order, comfort, 
and well-being of society. Yet historically the Sabbath rests 
on religious Injunction. 
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It has been judicially held that religious liberty requires 
repose on the Sabbath and respect for religious feelings and 
practices.®^ It might just as properly be held that religious 
liberty requires the non-imposition of Sunday rest on those 
who keep another day of rest. There is, it is true, a strong 
argument for the necessity of uniformity in the day of rest. 
If it is necessary to choose one day the choice would follow 
the practice of the vast majority of the people. Where a 
pursuit, however, is not carried on in public, where the pub- 
lic is not at all disturbed in its day of rest, and where there 
is no economic advantage taken over others by working 
seven days in the week, it seems only fair to permit Sunday 
labor. Then there is respect for religious liberty, as well 
as for public health, and protection against undue economic 
advantage.*® The American Sunday was one of the most 
beneficent institutions of the country, now all but destroyed 
by mass immigration from continental Europe. 

14. The Bible in Public Schools 

Religious liberty would seem to require that pupils, on 
demand of their parents, must be excused from attendance 
during the reading from the Bible, and this is recognized 
by the practice of many states. Yet in Maine ** a different 
view was taken, where the authorized version was made a 
text book. In Wisconsin on the other hand it was held that 
compulsory attendance involved the compulsion of the tax- 
payer to support religious worship. Some states prohibit 
the reading of the Bible, and others prohibit the exclusion 
of the Bible from the schools.*^ But one who does not know 
the Bible is not an educated man.*® Every citizen should 
know it from Genesis to Revelation. 

Now that Sunday has been so largely paganized there is 
the greater necessity that religious and moral training 
should have a place in the curriculum in the public schools. 
How may this be obtained without violation of religious 
liberty? By the adoption of the Gary plan.*® The state 
recognizes the need for religious instruction and assigns a 
place for it in the week’s roster. But the denominations 
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provide the teaching and meet every expense, so that not a 
farthing is taken from the taxes and yet religious training 
is given to every child, except when parents object, and 
then the state provides instead secular training for children 
of objectors. The plan works admirably and tends to co- 
operation and mutual respect between all kinds and per- 
suasions of men. Religion should be free, but without re- 
ligion men are not men but beasts. 

^ Constitution of 1873, Art. I, Sec. 3. 

^ Cooley^ T. M., Constitutional Limitations ^ p. 576. 

® Fiske, J., Through Nature to Gody pp. 131 if. 

Vinogradoffj Paul, Historical JurisfrudencCy VoL I, Tribal Law,” 
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FREEDOM OF SPEECH AND PRESS , „ 

The Relation of Religious Liberty to Freedom of Speech 

and Press 

Religious liberty guarantees freedom in doctrine and 
worship. Religion tends the hidden spiritual fire, but proves 
its genuineness by dominating the whole life of the believer. 
The spark becomes a consuming passion that moves mightily 
to action. Yet we often say that the sphere of religion is 
aspiration, intention, thought, and emotion, and the sphere 
of the state is overt action. In reality these two spheres 
overlap, and historically the state coerced religious thought 
and expression as it standardized political thought and 
action. Gradually the state learned that the best fight- 
ers, like Cromwell’s Ironsides, could not be cowed by 
the commands of man in matters of religion, and that 
the best citizens were those whose religion was based on 
personal conviction. The state reluctantly surrendered 
a degree of religious liberty that it might strengthen its 
power over conduct, but it determined the limits of the 
liberty granted. We will not say that here were two 
sovereignties which divided the field between them, but 
that the state, as it became more and more democratic by 
the growing independence of its citizens, increasingly be- 
came reconciled to the independent expression of thought 
on religious and moral questions and learned to profit by 
the free exchange of ideas on the relations of church and 
state. When the Puritan revival had mightily stirred the 
English people, the great majority of the Puritans still held 
to coercion in religion, but the small minority of dissidents, 
controlling the New Model army, imposed religious tolera- 
tion on the nation. They were the Puritans of the Puritans 
and carried the reform doctrine to its logical conclusion. 
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Their work was temporarily overturned in the Restoration, 
but, says Green, ^ “ The history of English progress since the 
Restoration, on its moral and spiritual sides, has been the 
history of Puritanism.” In the colonies the ecclesiastical 
organization of these dissident bodies became the model of 
political organization. American democracy is the out- 
growth of these tiny Puritan democracies. In some of them 
religious liberty was developed at a very early period, as 
we have seen. 

The struggle for freedom of expression, both in England 
and the colonies, was necessarily of a politico-religious na- 
ture, but when religious liberty or a large measure of tolera- 
tion had been attained, the new spirit of independence, 
evoked by the Puritans, began to vent itself in purely politi- 
cal struggles with the insistent demand for freedom of 
speech and press. The Wilkes ^ case in England, which gave 
a name to a Pennsylvania town, and the Zenger “ case in 
New York were outstanding examples. Against autocratic 
government brave men, not always discreet and well-bal- 
anced, began to speak out and dare the vengeance of office- 
holding cliques, corrupt governors, and a wilful king. So 
when the American Revolution began to formulate its bills 
of rights, next after religious liberty came freedom of 
speech and press, conceived of as differing from the former 
as freedom of political expression differs from freedom of 
religious expression. 

Loyalty to God demands freedom in religion, and loyalty 
to the state, when democracy is given some recognition in 
the government, equally demands freedom in discussion. 
The lives and^property of the people are at stake. They 
demand the means of information, the right to hear argu- 
ment and counter-argument, the liberty to think for them- 
selves and create public opinion, and finally the power to 
bring pressure to bear upon their representatives and to 
petition government for the redress of grievances. When 
rulers sneer at the ignorant rabble and refuse to be moved 
by popular clamor, the people in impotent fury break out in 
sedition and riot, but when representatives take their con- 
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stitHents into their confidence and keep their ears to the 
ground, the people acquire a steadiness and persistence in 
following high aims that often rise to heroism. The politi- 
cal education of such a people is largely through free speech 
and press. 

In normal times discussion must be free. But there are 
times of crisis — may they be hereafter most Infrequent ! — 
when discussion must cease and every power of the nation 
must be mobilized in a supreme effort to save the state. 
There is “ a time to keep silence, and a time to speak; . . . 
a time of war, and a time of peace. ^ Though Interna- 
tional good will and the hatred of war may become so strong 
as to make war almost Impossible, yet, if it comes, the whole 
body of citizens rises to meet the common danger, ani- 
mated by the single will to conquer. Even then theoretically 
there is still the constitutional right of free speech and press, 
but it is limited to discussion of minor Issues and new de- 
velopments, not inconsistent with the submission of the 
major issues to the arbitrament of arms. 

I. Freedom of Speech and Press in Time of Peace 
I. Definition of the Right 

The great American jurist Cooley defines the right as 
follows : The constitutional liberty of speech and of the 
press, as we understand it, implies a right to freely utter 
and publish whatever the citizen may please, and to be pro- 
tected against any responsibility for so doing, except so far 
as such publications, from their blasphemy* obscenity, or 
scandalous character, may be a public offense, or as by their 
falsehood and malice they may injuriously affect the stand- 
ing, reputation, or pecuniary interests of individuals.” ® 
This definition, though comprehensive, omits what is, from 
the point of view of history, the very essence of the guaranty, 
and it omits a very important exception from its operation, 
namely, incitement of crime, and, specifically, of the crime of 
sedition. Therefore the older definition of Blackstone may 
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be preferred: “The liberty of the press . . * consists in 
laying no previous restraints upon publications, and not in 
freedom from censure for criminal matter when published.” ® 

2. Federal and State Constitutional Provisions 

The guaranty of free speech and free press with its re- 
lated rights is found in the First Amendment of the federal 
constitution: “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the 
press, or the right of the people peaceably to assemble, and 
to petition the government for a redress of grievances.” 
Article I, Section 7, of the present constitution of Pennsyl- 
vania provides as follows : “ The printing press shall be free 
to every person who may undertake to examine the proceed- 
ings of the legislature or any branch of government, and no 
law shall ever be made to restrain the right thereof. The 
free communication of thoughts and opinions is one of the 
invaluable rights of man, and every citizen may freely speak, 
write, and print on any subject, being responsible for the 
abuse of that liberty. No conviction shall be had in any 
prosecution for the publication of papers relating to the 
ofHcial conduct of officers or men in public capacity, or to 
any other matter proper for public investigation or infor- 
mation, where the fact of such publication was not ma- 
liciously or negligently made shall be established to the satis- 
faction of the jury; and in all indictments for libels the jury 
shall have the right to determine the law and the facts, 
under the direction of the court, as in other cases.” This 
section is derived in substance from the state constitution of 
1790. The original provision in the constitution of 1776 
was strikingly similar to the provision on freedom of speech 
and press, quoted above from the federal constitution. The 
constitutions of 42 states guarantee freedom of speech, 
nearly all of them linking with the right the responsibility 
for its abuse. The constitutions of all the states guarantee 
freedom of the press, and the reservation of responsibility 
for its abuse is, as with freedom of speech, very general.’' 
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The Unwritten Constitution; the Contrast Between 
American and European Principles with Reference 
to Personal Rights 

Besides written constitutions and statutes there is an un- 
written constitution, the body of principles by which the 
written expressions of sovereign will are interpreted by the 
sovereign people and their agents. The English people 
cling to Germanic liberties; the peoples of continental 
Europe early came under the domination of Roman imperial 
ideals of order. Englishmen claim a large degree of inde- 
pendence; continental peoples have become habituated to a 
large degree of governmental control. The favorite meas- 
ures of the English government are therefore remedial, of 
continental governments, preventive. The English punish 
the abuse of liberty; continentals seek to prevent the possi- 
bility of abuse. If a given expression of will, either cus- 
tomary or statutory, is out of harmony with the legal system 
as a whole, a process of erosion is set up by the courts, 
followed by amendment or repeal, if the harmony of the 
system cannot otherwise be attained. But the law of every 
country must change, and the two great systems of law are 
constantly borrowing from each other and are approaching 
an ultimate unification. 

The American legal system is derived from England, 
where the rights of individuals are more consistently and 
thoroughly protected than in the United States. We have 
written our inherited English rights on parchment. The 
English themselves have written theirs in their habits and 
political philosophy, on their bones and in tlleir very souls. 
Yet in America where the two peoples, the original British 
stock and immigrants from the continent, are coalescing, the 
excellencies of both bodies of law should be combined in 
anticipation of the approaching unification. 
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4. The System of Licensing and Preventive Control Con- 
trasted with the System Based on Individual 
Responsibility 

The repression and coercion of thought upon religion and 
politics which characterized the Tudor and Stuart periods 
were not in accord with English love of liberty and with the 
general character of English law. The great soldier of the 
Commonwealth had championed religious liberty, but, in- 
consistently enough, his censorship of the press was rigor- 
ous beyond precedent. The restored Stuarts continued the 
same policy and their ministers hoped utterly to sup- 
press news-letters, as newspapers were called at first. The 
Revolution of 1688 brought a flood of pamphlet literature. 
Finally in 1695 Parliament definitely refused to renew the 
Licensing Act.® The House of Commons had no concep- 
tion that it was establishing a fundamental right, a dis- 
tinguishing principle of English law. The Commons drew 
up a long paper enumerating the abuses and the petty 
grievances connected with the administration of the Licens- 
ing Act, and on these grounds they abolished the censorship. 
They did, however, establish a great principle and brought 
the law upon the expression of opinion into harmony with 
the common law and statute law of England. There had 
been no censorship of the spoken word, and now there was 
no longer a censorship of the written word, but there re- 
mained responsibility for the abuse of the right of free 
speech and press. As Lord Mansfield said, “ The liberty 
of the press consists in printing without any previous license, 
subject to the consequences of law.” ® 

Whereas since 1 700 the doctrine in England has been that 
the government has nothing to do with the guidance of opin- 
ion, and there has been almost no press law or interference 
with the freedom of writers, in France, on the other hand, 
literature has been considered for centuries as the particular 
concern of the state. It has been a governmental function 
to guide opinion. Before the opening of the States-General 
in 1789 there scarcely existed in France a daily or weekly 
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press. Suddenly there was a multiplication of newspapers, 
representing every shade of thought. The Declaration of 
the Rights of Man proclaimed the right of every citizen to 
publish his opinions, but the Convention in 1793 passed a 
law against seditious works, which silenced all free expres- 
sion of opinion. Censorship existed under the directory, 
under the restored Bourbons, under the second empire, and 
freedom of the press only became real in the third republic. 
Still there is an elaborate press law. The influence of 
France was determinative upon the continent, first for con- 
trol and recently for relaxation from restraint.^" 

5. English Law on Responsibility for Abuse 

When Curtis was defending President Johnson in im- 
peachment proceedings before the Senate he said this of 
English common law : “ Under the common law no man was 
ever punished criminally for spoken words.” “ The Eng- 
lish were disposed to ignore the public danger of spoken 
words except in extreme cases when words were seditious, 
blasphemous, or obscene. The term for the abuse of the 
right of free speech was slander, and that was regarded not 
as a crime but a civil wrong, the defamation of persons. 
The proof of the truth of the words, claimed to be slander- 
ous, was their sufficient defense. The written or printed 
word involved the possibility of grave public danger as well 
as private wrong. The term for the abuse of the right of 
free press was libel, and that might be a crime or private 
wrong. Criminal libel might be seditious, blasphemous, 
obscene, or defamatory. Truth was no defense, for dis- 
paraging statements, quite true in fact, might lead more cer- 
tainly to a breach of the peace than false statements. So 
the adage was. The greater the truth the greater the libel. 
In civil cases for damages the proof of truth was a sufficient 
defense, for no man is entitled to be thought of more highly 
than his true character deserves.^^ 

In the eighteenth century judges in cases of seditious libel 
and defamatory libel were more appreciative of the re- 
sentment of men in high station who were sharply criticized 



248 CITIZENSHIP 

in the public press, than they were of the necessity of un- 
restricted discussion of public issues and public characters. 
There was a strong tendency to distinguish the functions of 
judges and jurors, and in libel cases for the judges to say 
that it was their exclusive function to decide whether a par- 
ticular article in a newspaper was libellous or not, leaving 
nothing for the jury to decide, as the fact of publication was 
usually admitted. That was the prevailing view of the 
judges, but Mr. Justice Willes dissented, holding that it 
was the constitutional right of the jurors “ to examine the 
innocence or criminality of the writing, and though they 
found the publication and innuendoes were proved, they 
might still give a general verdict of acquittal without being 
obliged to give their reasons.” “ Many unpopular convic- 
tions led to the passage of Fox’s Libel Act^^ in 1792 that 
made this view of the jury’s rightful power the law of 
England. A result of the passage of this law was that the 
prosecution was obliged to convince both the judges and the 
jury that the defendant was guilty.^' Even then it was pos- 
sible that judges and juries in times of tension would find 
guilt where the same men in a calmer time would have found 
only innocence. The law in England has gone right on de- 
veloping in the effort to find the golden mean between the 
extremes of unlimited right of free speech and free press, 
and the abuse of the right. This has been done partly by 
judge-made law and partly by statute law, particularly in 
the protection of fair comment, and the development of 
privileged communications. 

6. The Development of American Law 

The English common law on free speech and press, out- 
lined in the first paragraph of the preceding section, was also 
the common law of the American states in 1776, as modified 
by state constitutions, statutes, and judicial decisions. The 
first constitution of New York omitted the guaranty of free 
speech and press, but the people had the guaranty in the 
common law. The first constitution of Pennsylvania stated 
the guaranty simply without reference to responsibility for 
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abuse, but the responsibility was implicit, supplied by the 
common law. So too the guaranty in the First Amendment 
of the federal constitution was to be interpreted by the aid 
of the common law. There was to be no previous restraint 
on speech and press but there was responsibility for the 
abuse of the liberty. 

But the guaranty, even though it were never formally 
amended, should not be interpreted as fossilizing the com- 
mon law of 1776 on free speech and press.^® No, it is a 
creedal article of political faith, a fructifying principle that 
admits of change and development in its application. 
Change has been going on by legislation and judicial de- 
cision, but the growth has been most apparent in formal 
changes in constitutions. We have seen that the English 
adopted Fox’s Libel Act in 1792, but Pennsylvania antici- 
pated this action in its constitution of 1790. Many states 
followed in extending the power of the jury. In 1804 
Alexander Hamilton argued that in all trials for libel, 
both civil and criminal, truth when published with good 
motives and for justifiable ends, should be a sufficient de- 
fense.^^ This was a proposed modification of the common 
law rule, and New York and many other states amended 
their constitutions accordingly. The doctrine of fair com- 
ment is often applied .by judges or enacted into law. It 
means that, ‘‘ When a person has done or published any- 
thing which may fairly be said to invite public attention, 
everyone has a right to make fair and proper comment 
thereon, and as long as he keeps within that limit what he 
publishes is not libel.” This right “does nojt extend, how- 
ever, to the private character or life of those who have 
Invited public attention to certain of their acts or works.” 
The doctrine of privileged communications is also employed 
by judges whether or not it is guaranteed by constitutions 
and statutes. Absolutely privileged communications are 
defamatory statements made in legislative or judicial pro- 
ceedings, but many American courts do not follow this 
English rule fully, but hold that defamatory statements of 
parties, counsel, and witnesses must be made in good faith 



CITIZENSHIP 


250 

and without actual malice. There is a popular belief that 
the criticism of public officials is absolutely privileged, but 
the Pennsylvania requirement that such publications shall 
not be maliciously or negligently made appears to reflect 
the more general law. Conditionally privileged communi- 
cations are defamatory statements of third parties, on whom 
is the burden to prove that their statements are made in 
good faith and without malice. These third parties must 
stand in confidential relations to the parties receiving the 
statements. The relations of guardians to their wards are 
typical of this qualified protection.^® 

This steady growth of the law must not suggest that 
there has been no element of tragedy in the history. When 
the republic was on the brink of war with France, and 
Jeffersonian editors were outrageously attacking President 
Adams, Congress passed in 1798 a law against seditious 
libel, punishing false, scandalous, and malicious writings 
against the government of the United States.®® The law 
embodied some of the latest procedural improvements, but 
it permitted Federalist judges to punish Jeffersonian editors 
for criticizing a Federalist president. The people resented 
this curb upon the expression of opinion on public affairs. 
The law expired by its own terms, but the party that sum- 
moned its aid died with it. Yet somewhat over a century 
later a president of Jefferson’s own party signed a similar 
act against sedition. In 1805 in Pennsylvania there was a 
prosecution for seditious libel under the common law against 
a person who had written that, “ Democracy is scarcely 
tolerable at any period.” The court charged the jury that 
they must decide whether or not the defendant was a sedi- 
tious person with criminal intention, and the jury rendered 
a verdict of not guilty. That case was for many decades 
described as the last case on seditious libel. But in recent 
years many laws of a similar nature have been passed by 
state legislatures. Critics like Professor Chafee ®® would 
have such laws declared in violation of organic law, either 
state or federal, but even if they are war measures, re- 
maining on statute books in time of peace, and are examples 
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of an ineffective method of curing social unrest, the proper 
method of annulling them in a democracy is by repeal, legis- 
lative or popular, and not by judicial exercise of a doubtful 
power. 

IL Freedom of Speech and Press in Time of War 

I. The Special Danger of Unregulated Expression of 
Opinion in Time of War 

War is no longer a normal relation of civilized states to 
each other, nor is it a frequently occurring malady, but a 
frightful cataclysm, made more terrible than ever before 
by science and invention. It must be banned from the 
family of nations, but if a nation is forced into war to save 
civilization and its own existence, or believes itself so forced, 
after the declaration of war only one opinion, one will, can 
be tolerated. A loyal citizen may have entertained a warm 
attachment to the fatherland from which he or his an- 
cestors emigrated, and he may have considered himself a 
missionary of a superior culture to a new country; but now, 
if the fatherland Is an enemy country, he must summon 
every energy to Its defeat, and the wish for its military 
success must not escape from his lips. Nay, it Is his duty 
to repress thoughts that were natural and permissible before 
the fateful declaration. War means the mobilization of the 
full power of the state, physical and moral. Ever-y man, 
woman, and child must contribute to the success of the war 
aims of the nation. The national government attempts to 
mobilize opinion, but states, criticizing the leniency of such 
efforts, pass acts more coercive in character, and the people 
themselves, impatient of governmental action, spontane- 
ously organizing, put irresistible pressure upon suspected 
persons to force their contributions for war loans and the 
increase of production. 
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2. Federal Legislation to Meet the Danger 

Even before the war, when we were being rapidly drawn 
into the world struggle, the president asked for authority 
from Congress to impose a so-called censorship on news- 
papers — - of course not the censorship known to English law 
before 1695. The authority was not given. After the dec- 
laration of war in 1917 the president renewed the request. 
Each house at some stage adopted a provision for censor- 
ship, that is, a prohibition on the publication, wilful and 
without proper authority, of Information which might be 
useful to the enemy. But the Espionage Act as finally 
passed abandoned even a mild form of censorship. Among 
provisions on many subjects It did forbid disturbance of 
foreign relations by false statements, and It gave the Post- 
master General authority to exclude from the mails all 
matter deemed sedltious.^^ 

In the absence of authority to establish even the so-called 
censorship the president proceeded to establish a voluntary 
censorship of the press. He appointed a Committee on 
Public Information under the executive control of George 
Creel, who issued to the press a carefully prepared state- 
ment setting forth the character of the information to which 
the government desired publicity should not be given, and 
the rules to be observed by the press in giving information 
of a military nature or in commenting on such news. Mr. 
Creel admitted frankly that these regulations were not 
legally binding, but it was hoped that the press would volun- 
tarily observe them.^® 

Following the precedent established in the Spanish- Ameri- 
can War Mr. Wilson assumed control over all means of 
radio communication, and telegraph, telephone, and cable 
communication with foreign countries. Congress by pas- 
sage of the Trading with the Enemy Act conferred on the 
president power to censor all communiqations of every sort 
between the United States and any foreign country. Under 
that act a Censorship Board was created to enforce its 
provisions. 
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The Espionage Act of June 15, 1917, proved not drastic 
enough in view of enemy propaganda in this country. There- 
fore an amendment was passed which was approved May 
16, 1918. This act prohibited utterances or publications of 
a treasonable or seditious character, or of a nature calcu- 
lated to give aid and comfort to the enemy, or to embarrass 
the government in its war activities. This espionage act of 
1918 is often called the Sedition Act.^® 

3. Judicial Interpretation of Legislative Curbs Upon 
Expression of Opinion 

The case of Masses Publishing Co, v. Patten ^’' involved 
the petition for an injunction against the postmaster at New 
York for excluding from the mails an Issue of the Masses, a 
revolutionary journal which contained articles and cartoons 
attacking the war. The postmaster claimed that the num- 
ber tended to encourage the enemies of the United States 
and hamper the government In the conduct of the war. 
Judge Hand held that the number stopped short of urging 
upon others that it was their duty or interest to resist the 
law. Professor Chafee commended this decision as con- 
forming to his own definite test of direct incitement to 
crime, leading to success or dangerously approaching success. 
The circuit court of appeals, however, reversed the decision, 
holding the publication punishable ‘‘if the natural and rea- 
sonable effect of what Is said is to encourage resistance to 
law, and the words are used to persuade to resistance.” In 
the view of the attorney-general the interpretation of Judge 
Hand “ took the teeth” out of the act. The older Inter- 
pretation by“ dangerous tendency ” proved more effective 
in time of war. 

The case of Schenck v. United States involved not the 
Interpretation but the constitutionality of this war-time 
legislation. Schenck, general secretary of the Socialist party 
with headquarters, at 1326 Arch St., Philadelphia, was 
charged with others with conspiring to violate the act by 
causing or attempting to cause insubordination in the mili- 
tary forces of the United States and to obstruct the recruiting 
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and enlistment service of the United States. The means were 
the printing, distribution, and transmission through the mails 
of leaflets, calling upon all persons, subject to the draft, to 
assert their rights and oppose the draft by refusal to obey 
the commands of the Conscription Act. Schenck claimed 
that he was protected by the First Amendment, establishing 
freedom of speech and press. But Mr. Justice Holmes, 
speaking for the court, decided as follows : “ We admit that 
in many places and in ordinary times the defendants in say- 
ing all that was said in the circular, would have been within 
their constitutional rights. But the character of every act 
depends upon the circumstances in which it is done. . . . 
When a nation is at war many things that might be said 
in time of peace are such a hindrance to its effort that their 
utterance will not be endured so long as men fight, and that 
no court could regard them as protected by any constitu- 
tional right.” 
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CHAPTER XVII 


THE RIGHTS OF ASSEMBLY, ASSOCIATION, 
AND PETITION 

Review of Freedom of Speech and Press, and Relation to 
Rights of Assembly, Association, and Petition 

The freedom of speech and press is essential to a self- 
governed people if the multiple sovereign is to act intelli- 
gently and wisely. One of the evils of war is that laws 
enacted to curb all thought and effort, not contributing to the 
early and victorious termination of the war, are retained 
on the statute books and enforced after the war, which made 
them necessary, has been won. Another is that the people 
carry into the peace time the intolerance, prejudice, and im- 
patience with minority opinion, which were part of the war 
psychology. If legislatures fail to repeal laws which unduly 
curb expression of opinion in time of peace, may courts 
nullify such laws by stretch of the indefinite power assumed 
fay them under so-called due process of law? In Gilbert v. 
Minnesota^ the United States Supreme Court sustained a 
law of Minnesota of this character, but Mr. Justice Bran- 
deis in a dissenting opinion suggested that the right of free 
speech was part of the liberty protected by the due process 
clause of the„i4th Amendment. Subsequent decisions ap- 
pear to sustain his point. Encroachments on legislatures 
and Congress have their origin sometimes in the dictum of 
a single eminent judge in a dissenting opinion. In a democ- 
racy public opinion should be brought back to sanity, and 
legislatures, reflecting such opinion, should amend the laws 
accordingly. 

Academic liberty is essential in a democracy, if the mul- 
tiple sovereign is to have available the advice of trained 
investigators and impartial critics of our institutions. In- 

as6 ' 
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struction in colleges and universities should be unshackled, 
and the thought and experience of the world should be 
brought to the acquaintance of the students, who should be 
encouraged to investigate and think for themselves. The 
founders of our republic were for the most part young men, 
widely read in the political philosophy of their day and 
acquainted with political history. Men similarly trained are 
needed to carry on their work.® The teachers in primary 
and secondary schools may not be expected to possess quite 
the same balance and breadth as we assume to be the quali- 
ties of the teachers of advanced subjects, but their work is 
of even greater importance. They should be patriotic, 
teaching the children to love their country because it is their 
country, without intruding their personal politics. They 
should fan the flame of religion as an aid to the state, 
without propagating their private religious faith. With 
these limitations a very considerable degree of academic 
freedom must be given teachers generally that they may find 
zest in their work and individual expression. But suppose 
a great city elects a buffoon to its mayoralty and he proceeds 
to impose his peculiar brand of Americanism upon the school 
system,® or suppose a legislature of well-meaning men, 
dominated by obscurantists, passes a law on the teaching of 
science, repudiated by the learned world, ^ may the teaching 
fraternity appeal to the courts to sustain its academic free- 
dom as guaranteed in the right of free speech and free 
press ? The view of the author is that the state may im- 
pose whatever conditions it likes on its own employees, and 
so may the governing authorities of privat^ institutions. 
Public opinion must be liberalized, and then the legislatures 
and governing authorities will reflect such opinion in their 
determinations, as in fact they do in most states.® 

The importance of free speech and press is due to its edu- 
cational value, assisting the citizens to think correctly and 
act wisely. In decisions on substantial interests they are 
accustomed to seek expert advice. But they resent any 
effort of their entertainers to instruct them or uplift their 
thought in their hours of relaxation. The more risque the 
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Story and the more salacious the novel, the more amused 
they are. Their knowledge of books is too often limited to 
fiction, the best sellers, made so, perhaps, by the advertised 
unfitness of the books for publication. In this prostitution 
of one of the greatest arts there is need of censorship, no 
less than in the case of moving pictures and theatrical ex- 
hibitions, where the necessity was also compelling. But 
censorship by governmental agents appears to be denied by 
the constitutional guaranty in the case of spoken or printed 
words when not made a part of an exhibition, yet purveyors 
of obscenity may be punished after publication. This alone 
is not effective. The Puritan tradition survives in Boston 
though the old stock is in woful minority. The Watch and 
Ward Society, an organization for the suppression of vice, 
was accustomed to give notice to the local booksellers’ asso- 
ciation of its opinion that certain books were indecent, 
whereupon such books were withdrawn from sale. The 
dealers were saved the danger of prosecution and punish- 
ment for the sale of books which a jury might find indecent. 
A Baltimore publisher invited a legal contest in Boston and 
finally sued the society in a federal court. The court de- 
cided that, “ The defendants have the right of every citi- 
zen to come to the courts with complaints of crime; but 
they have no right to impose their opinion on the book and 
magazine trade by threats of prosecution if their views are 
not accepted.” ® The practice of the society and the book- 
sellers’ association was in the nature of a voluntary censor- 
ship, of distinct advantage to the dealers and the public, a 
censorship from which the parties could withdraw, for the 
dealers had tfie legal right to invite prosecution. This de- 
cision in aid of commercialized obscenity is to be deplored.’’ 

The relation of the right of free speech and press to the 
rights of assembly, association, and petition, is so close that 
the discussion of one involves the discussion of the others. 
The knights of the shires and the burgesses, as well as the 
representatives of the lower clergy, were summoned to the 
king’s court to unite with the lords, spiritual and lay, in mak- 
ing grants to the king’s service. The custom was to with- 
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hold grants to the king till he had given redress of griev- 
ances. It was therefore necessary for the lower orders to 
meet privately to formulate their petitions and decide upon 
their grants. There was extreme danger if their speeches in 
these meetings were reported outside. When this private 
meeting had developed into the House of Commons these 
practices hardened into privileges.® Blackstone declared 
that the votes of a member whose “ conduct is subject to the 
future censure of his constituents . . . should be openly 
submitted to their inspection.” ^ Yet there continued to be 
great fear of misrepresentation in the newspaper reports of 
debates, and the house refused to give leave to print. As 
late as 1771 the Commons ordered the arrest of a printer 
of their debates, and when the mayor and aldermen of Lon- 
don protected him they ordered the seizure of the mayor and 
two aldermen and committed them to the Tower. After 
this incident the house yielded to strong popular feeling, 
but even to this day the debates are published on sufferance 
and theoretically are subject to the right of privacy in 
debate. 

Our fathers were no doubt influenced by these occurrences 
and therefore in Pennsylvania made constitutional provi- 
sions not only for the public meetings of the General As- 
sembly but for the publication of its proceedings.^^ Penn- 
sylvania itself, as recently as 1758, had given an amusing 
illustration of the sensitiveness of legislators to printed 
criticism. The assembly had requested the governor to re- 
move one of the judges. The governor thereupon under- 
took to investigate the case and received a printed defense, 
signed by the judge but written by William Smith, first 
provost of the University of Pennsylvania. The assembly 
pronounced both the judge and the provost guilty of con- 
tempt and sentenced them to imprisonment till they should 
give satisfaction to the assembly. Appeal was taken to 
the king-in-council who decided that the assembly had as- 
sumed unlawful powers.^® If the rights of meeting and free 
speech were essential to the representatives of the people, 
so they were to the people themselves when they desired to 
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exercise the right of petition for redress of grievances, for 
they must meet and debate on the content of their petition. 
In England the right of petition alone was guaranteed in 
their bills of rights, and the related rights were protected 
by judiciah decision alone, but in America all these rights, 
except that of association, eventually were enshrined in 
written constitutions. 


' L The Right, of- Assembly , ' 

I. The Guaranty .In Federal and State 'Constitutions 

The First Amendment of the federal constitution pro- 
vides that, ‘^ Congress shall make no law . . . abridging 
. . . the right of the people peaceably to assemble, and to 
petition the government for a redress of grievances.” Arti- 
cle I, Section 20, of the present constitution of Pennsylvania 
provides that, ‘‘The citizens have a right in a peaceable 
manner to assemble together for their common good and to 
apply to those invested with the powers of government for 
redress of grievances or other proper purposes, by petition, 
address or remonstrance.” This provision may be traced 
back in identical language to the constitution of 1790 and in 
similar language to the constitution of 1776. With a change 
of a single word, and that not material, the language of this 
section may be found in six otl^r constitutions, and lan- 
guage substantially the same may be found in nearly all the 
remaining constitutions. Maryland has only the provision 
for right of petition, of the rights treated in this chapter, 
but the statement of that right implies the right of 
assembly/'^ 

2. The Genesis of the Right in English Law 

We have seen that in England the judges from the 
general principle of the liberty of the subject developed the 
doctrine of the liberty of the press. They were left free 
to do this when Parliament refused to renew the Licensing 
Act. In quite the same way the judges derived this supple- 
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mental right of freedom of assembly, In the absence of any 
statute limiting in this respect the liberty of the subject. 
Just as In England there was no general press law, so there 
was no general law for the regulation of public meetings. 

Let us try to illustrate this English principle, as ex- 
pounded by Professor Dicey,^° which is quite the opposite 
of the German principle on the right of assembly. Two 
Englishmen have the right to meet in the open air or else- 
where so long as they do not commit a trespass and their 
purpose is lawful. What two may do a thousand may do, 
and so you have in England the right of public meeting. 
Two Englishmen may walk down High Street or go to the 
common. What two may do a thousand may do. So you 
have in England the right of public processions on the 
streets and public meetings in public parks. The assembled 
subjects may advocate the abolishment of the House of 
Lords or the passage of any law they favor. So you have 
in England the right of meeting for political purposes. It 
is a picture of complete liberty with no word of censorship, 
license, or permit. 

Yet in English law, the unwritten law enforced by the 
courts, if the conduct of those participating in a public 
meeting is such as to Incite a breach of the peace the meeting 
becomes unlawful and may be dispersed. Now the Salva- 
tion Army in the early days of that organization advertised 
a proposed meeting at Weston, and the Skeleton Army, a 
trumped-up, mocking organization, announced that they 
would break up the meeting. The local magistrates, fearing 
disorder, posted a notice forbidding the meeting. Never- 
theless the Salvationists assembled and were met by the 
police. One of the members declined to obey and was ar- 
rested, making possible a test case. He was convicted by a 
lower court. The case was taken on appeal to the Queen’s 
Bench Division of the High Court. The decision was as 
follows : “ What has happened here is that an unlawful 
organization has assumed to itself the right to prevent the 
appellants and others from lawfully assembling together, 
and the finding of the justices amounts to this, that a man 
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may be convicted for doing a lawful act if he knows that his 
doing it may cause another to do an unlawful act. There is 
no authority for such a proposition.” Thus in the famous 
English case of Beatty v. Gillbanks the right of public 
meeting was definitely established. In the absence of an 
act of Parliament neither a local officer nor .the Secretary of 
State for Home Affairs may issue an order that a meeting 
shall not be permitted if it is a lawful assembly otherwise. 

2,. Contrast with the Law of Continental Europe 

Great is the contrast between English and continental 
law. The German law regulating the right of public meet- 
ing, as it stood before the Great War, was typical of the con- 
tinental attitude. “ Public assemblies for the discussion of 
political subjects,” says Professor James, “ must be an- 
nounced 24 hours before to the local police authority . . . 
Public meetings in the open, as well as processions on public 
ways and places, must be approved by the police. . . . The 
police authorities may send not more than two agents to 
every . . . public meeting. . . . These agents may de- 
clare the assembly to be dissolved, with a statement of the 
reasons for such action.” Among the reasons at that time 
might be the discussion of resolutions containing incitement 
to crime, or if speakers unlawfully used any language but 
the German. Posen was then a part of Prussia. So a 
Polish member of the Reichstag might not speak to his 
Polish constituents in the only language which they under- 
stood.^® Minors under 18 years were not permitted to 
attend political meetings. Heavy fines were imposed for 
violation of fhe law/® 

4. Development of the Law in America 

The American conception of the right of assembly follows 
in principle the English conception, but in practice it is often 
in accord with the German. In theory we stand for demo- 
cratic liberty and against autocratic control. 
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(i ) As to Frocesstons and Other Street Meetings 

The constitutional right of assembly,” says Freund, 
does not include the right to use for that purpose the streets 
and other places owned and controlled by state or munici- 
pality, but presupposes that those who assemble ha¥e a 
right to control the place where they meet. ... Streets 
and public places are devoted to the use of the whole public 
for purpose of traffic, intercourse, and exercise, and the use 
must be enjoyed so that the rights of all are observed. An 
assembly, however, always interferes with the general pub- 
lic use, and a number of meetings at the same time may 
cause disorder and conflict. Under proper regulations this 
effect may perhaps be avoided, but plainly the use for this 
purpose cannot be claimed as a matter of common right.” 
He goes on to show that generally the regulation of street 
traffic is delegated to municipalities, and then the courts 
may supervise the regulations on the basis of their reason- 
ableness, but when the state legislature makes the regula- 
tions the United States Supreme Court recognizes the 
absolute authority of the legislature in its character of 
proprietor. 

The result is peculiar. In England the right had not 
even the sanctity of a statute. In America It Is exalted to a 
place In the constitution. Yet the transplanting of this very 
substantial English right has caused It to wither to an airy 
nothing. It is quite clear to the author that a thousand 
men have the same right to dress in uniform and march 
in compact companies, as any other thousand men have to 
throng the streets for an airing. One Is as mdch the public 
use of the streets as the other* No doubt as congestion in- 
creases regulation must be carried to ah undreamed-of ex- 
tent, but ought not regulations always to be reasonable and 
equitable, never discriminating against certain classes of 
traffic unjustly? Great thundering trucks may properly be 
barred from destroying the light pavement of residential 
streets. Business traffic may be barred from boulevards, as 
in Chicago, Parades may be routed to the mutual conven- 
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ience of the participants and other forms of traffic. But 
there ought not to be the arbitrary power to refuse permits 
for parades, otherwise lawful, because the administrative 
officers do not approve of the religious faith, or political 
party, or economic program of the marchers. The Salva- 
tion Army was subjected formerly to grossly unjust regula- 
tions, especially in Massachusetts and other eastern states, 
while regulations, upheld in these states, were declared un- 
reasonable and void in western states.^" In later years the 
hostility of petty tyrants has been turned to organizations 
of alien elements, not yet adjusted to life in the new world. 
When they are treated unfeelingly, even brutally, their 
loyalty to America is not gained by such mistaken methods.*^ 

{2) As to Meetings in Public Parks 

One of the sights of London is Hyde Park and the provi- 
sion made there for the ventilation of fifty-seven varieties of 
opinion. It proves to be an amusing entertainment and a 
safety valve where heated social boilers blow off steam. Of 
course strange ideas are set forth, but the power of truth in 
the open is far more effective to meet them, than it would 
be if there were a ban on the free expression of opinion.^ 

Born of the Civil War was a repressive ordinance, passed 
by the city council of Boston, which provided that there 
should be no meetings on public grounds unless permission 
had been previously granted. For a long series of years 
permits were easily procured. Beginning in 1883 permits 
were refused the Young Men’s Christian Association. It 
was determined to test the validity of this action. Dr. A. 
J. Gordon, a saintly man, universally admired, addressed a 
meeting on Boston Common, and was arrested and fined. 
Free speech and right of assembly became an issue, and the 
great lights of New^ England came forward to do battle for 
freedom. Before public opinion was aroused to the point 
of winning a moral victory one earnest preacher, Davis by 
name, “ was imprisoned for more than a year in close con- 
finement in Murderers’ Row, Charlestown Prison, allowed 
no exercise, insulted by turnkeys, and given insufficient food 
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until scurvy set When his case was taken up to the 

United States Supreme Court the ordinance and the unjust 
exercise of discretion under it were sustained by that court 
of last resort, no, not of last resort, for ultimately public 
opinion must decide.^* 

Though this dangerous power remained in the hands of 
the local authorities, it appears that permits were issued for 
many years after the Davis decision as a matter of course. 
“ Before the war,” says Professor Chafee, “ the police were 
very tolerant.” An entirely different policy was adopted 
in August, 1927. At this time the objection to the speakers 
was that they had unfavorably discussed the courts, but says 
Ghafee, “ In a democracy no elective and no appointive offi- 
cial should be kept beyond the reach of public opinion.” 
Years before 1927 Mr. Justice Brewer of the United States 
Supreme Court, an able jurist, said : “ It is a mistake to sup- 
pose that the Supreme Court is either honored or helped by 
being spoken of as beyond criticism.” But it matters not 
whether the subject discussed is religion, politics, or eco- 
nomics, the English right of assembly gives full liberty to 
speak in public parks and streets, and the American right of 
assembly in Boston and Philadelphia sometimes means that 
where the great Whitefield spoke to thirty thousand hearers 
no man may speak publicly at all. 

(3) As to Meetings on Private Property 

It is supposed that the English doctrine of free assembly 
has full application to meetings on private property when 
the owners of the property have given their permission. 
The spirit of unchecked discretion, like the Smallpox, can- 
not easily be quarantined. Says Professor Chafee: “No 
statute declares that the Mayor of Boston shall have power 
to forbid public meetings in advance because of their pur- 
pose, or to punish the owner of a hall for permitting a meet- 
ing against the Mayor’s will. Yet in actual practice . . . 
the Mayor has often exercised such a power by threatening 
halls where forbidden meetings are held with proceedings 
for structural defects.” 
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Though Boston, our cradle of liberty, is a strange com- 
plex of enlightenment and medievalism, the Interchurch 
Steel Report revealed that within the last decade a similar 
situation obtained in Pennsylvania. Says Chafee again: 
“ Satisfactory public opinion in a crisis is impossible unless 
both sides can present their contention in meetings and 
through the press. The right of assembly was virtually 
denied to the unionists in western Pennsylvania before and 
during the strike. In some cities meetings were unlawful 
unless a permit was given, and it was often arbitrarily re- 
fused by the authorities.” “ These sore spots are relatively 
local and are not typical of the country as a whole. We are 
fast approaching a new period of mutual understanding and 
adjustment. A new appreciation of the right of assembly 
and enforcement of the right would hasten the solution 
heartily desired by all good citizens.^® 

(4) As to Unlawful Assemblies 

The several situations which may make an assembly un- 
lawful are briefly stated under the following heads : 

(a) To commit a breach of the peace in assembling; 

(b) To assemble with intent to commit a breach of the 
peace; 

(c) To commit a breach of the peace after assembling; 

(d) To assemble for a lawful purpose but in such a 
manner as to give rise to reasonable fear of a breach of the 
peace. 

The statement under three of these heads appears to be 
well founded.* If men who propose to hold a meeting make 
a forcible entry upon private property without legal author- 
ity to make the entry, the meeting is clearly an unlawful 
assembly. If they meet to hatch out a conspiracy for the 
commission of crime, or if they meet for a lawful purpose 
but come to disagreement and enforce their arguments by 
blows, in either case it is an unlawful assembly. But the 
Salvationists had the legal right to meet at Weston in spite 
of the threats of the Skeleton Army and in spite of the 
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order of the local authorities not to meet. Y et if the Skele- 
ton Army attacked the Salvationists and the authorities were 
unable to expel the disturbers and restore order, the au- 
thorities then would have the power to declare the assembly 
dissolved, and if the Salvationists persisted in continuing the 
meeting they too would have been guilty of holding an un- 
lawful assembly.®" That appears to be the English rule, but 
American local authorities frequently assume the power to 
forbid the meeting in advance on the ground of the dis- 
turbed condition of society, as if it were a time of war or 
insurrection, and so they destroy the right entirely in a time 
of peace. This is a real abuse of power.®"- 

II. The Right of Association 

The right of association must be distinguished from the 
right of assembly, as a permanent organization is distin- 
guished from a single meeting. But if the persons meeting 
have permanent interests and hold repeated meetings to fur- 
ther those interests, they naturally form a guild or society. 
The right of assembly was developed in England out of the 
general liberty of the subjects, and the right of association 
may be regarded as comprehended under the right of as- 
sembly. As a matter of history the English from the be- 
ginning organized guilds and societies for fraternal, chari- 
table, religious, . and economic purposes. Yet outside of the 
established agencies of self-government they did not till a 
late period form political partieSj and even then parties re- 
mained unknown to the law. Secret organizations, aimed to 
overturn the government, came under the law against con- 
spiracies. Political associations, therefore, could not be per- 
mitted under the Tudor and Stuart regimes. The right of 
petition was granted in the Bill of Rights in 1689. The 
right of free press was established in 1695. The right of 
assembly was developed by the courts. In the period of the 
French Revolution the first limitation on the right of asso- 
ciation was the passage of the Unlawful Oaths Act of 1797, 
aimed against secret seditious associations. The amended 
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laws against illegal societies are still in force.®“ Protection 
from the possibility of being held to be illegal societies, and 
other privileges are granted to registered societies, of which 
there are many forms. Trade unions are registered as 
friendly societies.^ The law is now liberally interpreted in 
favor of the right of association.^ 

While the right of association had a somewhat retarded 
development in England, it was inherent in the general 
liberty of the subject. On the continent the general recep- 
tion of the Roman law was a positive ban on the recognition 
of such a right. Corporations were, of course, the creatures 
of the state, but unincorporated societies were illegal unless 
especially permitted by law. Therefore the democratic 
movement on the continent has emphasized the right of 
association, and the right is regularly guaranteed in consti- 
tutions. 

In the United States the right of association has been 
assumed to be a part of the right of assembly. De Tocque- 
ville, writing of American institutions long before the Civil 
War, remarked upon the great danger of political associa- 
tions to the governments of Europe, then organized on an 
aristocratic basis. Even in America he thought the right a 
dangerous expedient, though employed to meet a more 
formidable danger. He said: “The right of association 
was imported from England, and it has always existed in 
America ; the exercise of this privilege is now incorporated 
with the manners and customs of the people. At the present 
time, the liberty of association has become a necessary guar- 
anty against t]ie tyranny of the majority.” Freund says : 
“ There has been and is the most absolute protection of all 
political associations. This, however, does not necessarily 
mean lack of constitutional power of regulation.” He 
therefore holds that American legislatures can pass laws 
against secret political societies whose members bind them- 
selves by oath implicitly to obey the orders of superiors. 
Indeed, such laws have been passed in recent years.®' Fur- 
thermore, political parties have come under the regulatory 
powers of our legislatures, though they had long been un- 
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known to the law here as in England.®® The right of asso- 
ciation has limitations but it is an important right. 

III. The Right of Petition 

When Charles II in 1679 had formed the permanent 
policy of ruling England without a parliament, petitions 
poured into London from all parts of the country begging 
the king to summon a parliament. Sometimes these peti- 
tions originated in noisy assemblies and were accompanied 
by marching supporters. The political party, just forming 
then, which inspired these petitions was called at the time 
Petitioners, but later Whigs, while the party which sup- 
ported the king in ruling as he pleased and abhorred this tu- 
multuous petitioning was called Abhorrers, but later 
Tories.®® Ten years later the right was guaranteed in the 
Bill of Rights. We inherited this right, and its Importance 
at one time before the Civil War assumed heroic proportions 
through the brave action of John Quincy Adams.^® The 
right of petition has ever been considered a valued right, 
and is very generally found in American constitutions, but 
the interest in it is largely historical. Yet Francis Lieber, 
a man of great importance in the political thinking of this 
country, said this of the right: ‘Mt is ... a sacred right, 
which in difficult times shows Itself in its full magnitude, fre- 
quently serves as a safety-valve, if judiciously treated by the 
recipients, and may give to the representatives or other 
bodies the most valuable information.’^ 
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CHAPTER XVIII 


SUBORDINATION OF THE MILITARY TO 
THE CIVIL POWER 

I. The Right to Bear Arms 

I. Definition and Relation to Preceding Rights 

The rights of religious liberty, of free speech and free 
press, and of freedom of assembly are not to be taken 
literally as if there were no limitations, and the same is true 
of the several rights which collectively guarantee the subor- ‘ 
dination of the military to the civil power. This statement 
is strikingly true of the right to bear arms. There is no 
absolute liberty of doctrine; there is some degree of limita- 
tion on worship, and a sharp demarcation of liberty on the 
overt act originating in the religious motive, so we may de- 
fine religious liberty as follows: A person has as large a 
degree of liberty in the expression of his religious beliefs 
and in the practice of religious teachings as is consistent with 
the rights of other persons and the welfare of society. One 
may not say or print what he likes without qualification. 
Therefore we may define freedom of speech and press as 
follows: A person has as large a degree of liberty in the 
expression of his opinions on matters of public interest or 
on what he conceives to be of interest to his hearers or read- 
ers as is consistent with the rights of other persons and the 
welfare of society. One may not hold a midnight meeting 
in his own apartment that disturbs the whole neighborhood. 
Every man’s rights are limited by the rights of others. 
Therefore we define the rights of assembly and association 
as follows: A person has as large a degree of liberty to 
join with others in holding meetings or maintaining organi- 
zations as is consistent with the rights of other persons and 
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the welfafe of society in general. So again the right to bear 
arms does not mean an unqualified right to go armed in 
whatever manner wherever and whenever one pleases. We 
propose a tentative definition before constitutions are quoted 
and the law is developed in detail. It is as follows: First, 
a person has the right to arm himself for self-defense against 
illegal physical attack, subject to regulations for the protec- 
tion of other persons and the welfare of society; secondly, 
as society in cases of insurrection or war must resort to 
military measures to enforce its will, it is the right of the 
citizens, as members of the political society, against the sub- 
version of their free institutions, that the main military 
reliance shall be on the armed citizenry of the nation, and 
not on a professional military caste unresponsive to the 
popular will; and therefore, thirdly, it is the right of the 
citizens that they be trained, organized, and armed for the 
protection of the state and the nation. 

2. Constitutional Provisions 

The Second Amendment of the federal constitution is as 
follows : “ A well-regulated militia being necessary to the 
security of a free state, the right of the people to keep and 
bear arms, shall not be infringed.” It may be wondered 
what the constitution of a state founded by the Society of 
Friends provides on the subject. Article I, Section 21, of 
the constitution of Pennsylvania is as follows : “ The right 
of the citizens to bear arras in defense of themselves and 
the state shall not be questioned.” Section 22 : “ No stand- 
ing army shall, in time of peace, be kept up without the con- 
sent of the legislature, and the military shall in all cases and 
at all times b^e in strict subordination to the civil power.” 
All the states except some thirteen have one or more pro- 
visions on the subject of arms’ bearing. In a number of 
constitutions the right is guaranteed without statement of 
its purpose. In a larger number, 23 in fact, the purpose is 
defense of the state, explicitly or in words to that effect. In 
a still greater number the purpose authorized is defense of 
the citizen, his home, or his property. The number of con- 
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stitutions that add to the right to bear arms the right to keep 
arms, or prefer the latter right to the former, are few, only 
about 16. Five states are careful to stipulate that carrying 
concealed weapons is not justified by the right to bear arms, 
and 1 1 other states have provisions against the same evil, 
carrying concealed weapons/ Those states which do not 
have the guaranty of the right to bear arms in their constitu- 
tions, no doubt have it in their statute or common law. It 
may be said with some confidence that the definition of the 
right to bear arms, offered in the preceding section, embodies 
the law and the unwritten constitution of Anglo-Saxon 
countries on the subject. 

3. Development of the Law and Unwritten Constitution 

The English had an instinctive fear of a standing army 
that might become an instrument of oppression in the hands 
of an irresponsible monarch. No sooner had they been 
liberated from the tyranny of James 11 than they demanded 
the reduction of the army that had liberated them. To this 
day the British Parliament renders a standing army practi- 
cally impossible by passing the Mutiny Act, later called Army 
Act, only from session to session.^ Francis Lieber said: 
“ Ever since standing armies have been established, It has 
been necessary, in various ways, to prevent the army from 
becoming independent of the legislature. There is no lib- 
erty, for one who is bred in the Anglican school, where there 
is not a perfect submission of the army to the legislature of 
the people.”® German though he was, he gave pointed 
illustrations from the then recent history of^his own and 
other European countries of the futile effort to establish 
constitutional liberty in the face of standing armies, bound 
to their autocratic heads by oaths to them alone, and not to 
national constitutions as well. Von Treitschke,^ foe of 
democracy, gave repeated illustrations from the history of 
France of the overthrow of constitutions by the unquestion- 
ing support of a standing army, and he might have added 
Prussian Instances. He said : “ The duty of unconditional 
obedience leads to the further necessity for a single oath 
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of allegiance, setting forth with unmistakable clearness to 
whom that obedience is due. There must be no reservations 
when a man pledges himself to sacrifice his life. It is sheer 
madness to make youths, who are mostly drawn from the 
lower classes, promise to obey not only their King, but the 
Constitution as well, thereby expressly setting before them 
the alternative of doing one or the other in a given case.” 
A standing army of any appreciable size is not compatible 
with democratic government. The alternative of a stand- 
ing army is therefore a well-regulated militia, or national 
guard, as we call it now. Accordingly the right of the peo- 
ple to bear arms is incorporated in the federal constitution 
and generally in state constitutions. 

Conditions and customs have changed since 1689 in Eng- 
land and 1789 in Ameinca. “As it is not customary in 
civilized communities to carry weapons about the person, 
the habit of doing so may be regarded ... as an indica- 
tion of lawlessness.” “ Here is an apparent conflict between 
the police power and a constitutional right, literally inter- 
preted, but the true meaning is not the literal. The con- 
stitutional guaranty has not prevented the very general 
enactment of statutes forbidding the carrying of concealed 
weapons, or the carrying of arras in a threatening manner, 
or “ the possession . . . of certain deadly weapons not 
generally used for legitimate purposes, such as metallic 
knuckles, or dynamite bombs.” ® The constitutionality of 
such legislation has been upheld.^ The principle is estab- 
lished “that constitutional rights must if possible be so 
interpreted ag,not to conflict with the requirements of peace, 
order, and security, and that regulations manifestly de- 
manded by these requirements are valid, provided they do 
not nullify the constitutional right or materially embarrass 
its exercise.” ® 

Though one’s right to bear arms in the literal sense of the 
words is limited by regulations imposed in the interest of 
public order, still one has the right of self-help and self- 
defense. In early times the right was more extensive than 
at present, and there has been change in recent years. In 
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1884 a British court ® decided that one could not take an 
innocent life to preserve one’s own life. Yet if a person is 
attacked with an apparent intention to kill or do great 
bodily injury, there Is the right to take the guilty life. ‘‘ One 
need not wait until the danger Is certain; It is sufficient if it 
is apparent.” 

Though there Is danger to society from the carrying of 
arms by criminals and irresponsible persons of a too in- 
flammable sense of honor, so that laws ought to be general 
for the regulation of the purchase, possession, registration, 
and licensing of deadly weapons, there is also danger from 
the organization of military companies not under direct re- 
sponsibility to the civil authorities.^^ There is danger that 
the organization of private companies and their employment 
for private defense will degenerate into private warfare. 
Therefore some states do not permit independently organ- 
ized companies to drill or parade with arms without a 
license of the governor. Some states, furthermore, do not 
permit armed bodies of Pinkerton men to act as militia- 
men, policemen, or peace officers who are not duly author- 
ized as such under the laws of their states. 

4. An Armed Citizenry 

If there Is danger to the state in the unrecorded and un- 
regulated arming of private citizens, and danger In pri- 
vately organized military companies of the character de- 
scribed, and If there is danger to the nation in a standing 
army of such strength as to tempt the choice of a chief 
magistrate by force rather than by free election, the alter- 
native, as previously suggested, is an armed citizenry. 

The local police may be supplemented by a home guard, 
men of approved character who are given the right to bear 
arms and make arrests. These men with badges of author- 
ity and no salary are especially useful in enforcing traffic 
rules in rural districts. The local police should be relieved 
from local political domination and made essentially a part 
of the state police system, receiving subsidies from the state 
treasury, the main body of which system would be the regu- 



CITIZENSHIP 


276 

lar state police, a semi-military force. This force would 
work in cooperation with a national police force, and re- 
ceive federal subsidies for federal service. The national 
police would be a military body, detached from the army and 
loaned to the department of justice.^^ In November, 19x8, 
the size of the army of the United States was 3,665,000 
men.^^ The General Staffs® prepared a bill which was sub- 
mitted to Congress, proposing that the approximate size of 
the army in peace time should be 500,000, but the army was 
rapidly reduced till June 30, 1927, it numbered somewhat 
over 13,000 officers and nearly 120,000 enlisted men.^° 
This number is not excessive, one thousand for each million 
of population. The non-military services of the army are 
great, the more spectacular being the aid given to flood 
sufferers. The strength of the National Guard Sept. 30, 
1926, was almost 12,000 officers and 169,000 men.^^ In 
that year it was said: ‘‘The law provides for an ultimate 
strength of 435,000.”^® In 1919 the Committee on Mili- 
tary Policy of the American Legion advocated “ a na- 
tional military and naval system based on universal military 
obligation, with a relatively small regular army and navy, 
and a citizen army and navy capable of rapid expansion.” 
May the author humbly suggest that children should begin 
at an early age to take physical exercises which would pro- 
gressively lead to military training, so that in their 20th 
year one million young men and young women would un- 
dergo one month’s training in summer camps, preceded and 
followed by drill in their home towns? The object would 
be health, morals, patriotism, and possible service in keeping 
the peace and in defense of the country.^^ 

IL The Quartering of Soldiers in Private Houses 

The Third Amendment of the federal constitution com- 
mands that, “ No soldier shall in time of peace be quartered 
in any house without the consent of the owner, nor in time 
of war but in a manner to be prescribed by law.” Says 
Cooley: “ It is difficult to imagine a more terrible engine of 
oppression than the power in the executive to fill the house 
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of an obnoxious person with a company of soldiers, who are 
to be fed and warmed at his expense, under the direction of 
an oiBcer accustomed to the exercise of arbitrary power, 
and in whose presence the ordinary laws of courtesy, no 
less than the civil restraints which protect person and 
property, must give way to unbridled will; who is sent as an 
instrument of punishment, and with whom insult and out- 
rage may appear quite in the line of his duty.” What 
Cooley described as so terrible, drawing his illustrations 
from the dragonades of Louis XIV, has been experienced by 
our contemporaries upon an unexampled scale. It is well, 
therefore, that our constitution, our political creed, should 
pronounce against a practice which so easily becomes an 
abuse. 


III. The Privilege of the Writ of Habeas Corpus 

I. Definition and Constitutional Provisions 

The writ takes its name from the characteristic words 
employed in the writ when Latin was the language of process 
and records. It means, of course, “ that you have the 
body.” Bouvier’s definition is as follows : “ A writ directed 
to the person detaining another, and commanding him to 
produce the body of the prisoner at a certain time and place, 
with the day and cause of his caption and detention, to do, 
submit to, and receive whatsoever the court or judge award- 
ing the writ shall consider in that behalf.” This is the 
most famous writ of the law, employed for many centuries 
to remove illegal restraint upon personal liberty, no matter 
by what power imposed. It is often called the great writ 
of liberty. The date of its origin cannot be traced, but it 
was already employed in the reign of Edward III. In its 
early history the writ was a means of relief from private 
restraint. In the time of the Tudors it was employed 
against the crown. In the struggle with the Stuarts this 
writ was one of the great subjects of contention. The ad- 
vocates of liberty insisted that habeas corpus was a consti- 
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tutional protection against illegal executive action. The 
advocates of authority made it a dead letter. Finally in 
1679 in the reign of Charles II the Habeas Corpus Act was 
passed completing the protection of the writ.^‘ Thereafter 
under heavy penalties persons charged with detaining others 
unlawfully were compelled to bring their prisoners into 
court where they might be discharged if illegally imprisoned, 
or admitted to bail if bailable. The act was adopted in the 
American colonies, and its provisions were enacted into law 
by the legislatures of the states at a later period. It was so 
prized that it became a fundamental right guaranteed by 
federal and state constitutions. It is found not in the 
amendments to the federal constitution but in Article I, 
Section 9, of the original constitution — an article dealing 
mostly but not exclusively with Congress. Its terms are as 
follows : “ The privilege of the writ of habeas corpus shall 
not be suspended, unless when in cases of rebellion or in- 
vasion the public safety may require it.” In the Pennsyl- 
vania constitution the guaranty is found not in the article 
establishing the legislature but in the bill of rights. It is 
expressed in Article I, Section 14, as follows : “ All prisoners 
shall be bailable by sufficient sureties, unless for capital 
offenses when the proof is evident or presumption great ; and 
the privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in case of rebellion or invasion the 
public safety may require it.” Seven of the states of the 
union place the power of suspension in the legislature, but 
all the state constitutions guarantee the privilege of the 
writ.^® This writ is intended for the protection from illegal 
restraint whether by private parties or public officers, either 
administrative or judicial. It is principally a judicial limita- 
tion upon the power of the executive. 

How different is the conception of the English and Ameri- 
can law from the German and Prussian! Howard,^® de- 
scribing the law of the German Empire in 1906, said: “ By 
the terms of this Prussian law, martial law may be declared 
(a) in case of war, in those parts already invested by the 
enemy or threatened with such investment; (b) in case of 
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an msurrection, whether in war or peace, when there is 
pressing danger to the public safety. In either case it is the 
Kaiser who decides whether the conditions exist which jus- 
tify the declaration of martial law. The state governments 
have no right either of assent or of dissent, nor is the ques- 
tion to be submitted to the action of Bundesrat or Reichstag, 
as falling within such jurisdiction or competence as they may 
claim under the constitution or laws of the empire.” Similar 
to this German declaration of a state of siege is the French 
suspension of constitutional guaranties, only this is by the 
representatives of the people who are responsible to the 
people, as are our president and Congress. 

An interesting illustration of the American doctrine of 
subordination of the military to the civil power is pre- 
sented by the case of the millionaire slacker, Grover Cleve- 
land Bergdoll. On a Thursday,’^ Bergdoll was on trial be- 
fore a military court-martial on the charge of desertion. 
After hearing the report of the lunacy commission that he 
had sufficient mental capacity to justify his being brought to 
trial and had the necessary criminal mind to commit the 
wrongful acts charged against him, the court-martial ad- 
journed till Saturday, the continuance of the trial being de- 
pendent upon the result of the habeas corpus proceedings on 
Friday in the federal district court. His attorneys had 
made application for the writ. Accordingly the slacker was 
brought handcuffed from Governor’s Island to the court. 
At the hearing his counsel presented the legal argument that 
Bergdoll had not been inducted into the army by operation 
of the draft act and the service of notice because he evaded 
service and ran away. Furthermore it was claimed that he 
could be charged only with a misdemeanor and was entitled 
to a jury trial. Judge Hand characterized the petition as 
utterly destitute of merit and dismissed the writ. The 
slacker was returned to Governor’s Island for the continu- 
ance of the trial on the morrow. Though the application 
was denied, yet the proceedings were a vivid picture of the 
subordination of the military to the civil power in this 
country.^® 
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We go back farther in our history for a second illustra- 
tion. In the war of 1812 when General Jackson was in 
command at New Orleans and the city was threatened with 
invasion, he declared martial law, arrested an editor who 
criticized him, refused to recognize a writ of habeas corpus 
issued by a federal district judge, but arrested the judge 
and deported him from the city. Yet shortly afterward 
when the judge returned upon notice of the conclusion of a 
treaty of peace. General Jackson was summoned before him 
to answer for contempt of court. The sentence was a fine 
of $1,000 which the general paid at once. His friends 
offered to reimburse him but he declined, yet years after- 
ward he accepted a congressional grant of $2,700, being the 
amount of the fine and interest, as compensation for a judi- 
cial wrong. Yet the judge seems to have acted within the 
limits of his authority, and to have made the military power 
bow before the civil.“ 

2. Suspension of the W rit; Where Vested 

In the case of Ex parte Merryman,“ Chief Justice Taney 
challenged the power of President Lincoln to suspend 
the writ.®^ He said: “ I can see no ground whatever for 
supposing that the President, in any emergency or in any 
state of things, can authorize the suspension of the privilege 
of the writ of habeas corpus or arrest a citizen except in 
aid of the judicial power. He certainly does not faithfully 
execute the law if he takes upon himself legislative power by 
suspending the writ of habeas corpus, and the judicial power 
also by arresting and Imprisoning a person without due 
process of law.” In the case of Ex parte Milligan,®^ 
which did not turn directly on the power of the president, 
one of the justices said that martial law proper may be 
“ called Into action by Congress, or temporarily, when the 
action of Congress cannot be invited, and in case of justify- 
ing or excusing peril, by the President, in time of insurrec- 
tion or invasion, or of civil or foreign war, within the dis- 
tricts or localities where ordinary law no longer adequately 
secures public safety and private rights.” There was an 
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overwhelming necessity, morally, if not legally, justifying 
the president in his action, 

3^ Effect of the Suspension of the Writ 

When the president, acting under the authorization of 
Congress, or possibly acting upon his own authority, at a 
time of overwhelming necessity, relying upon congressional 
ratification of his act, suspends the writ, the courts have still 
the right to issue it. But the suspension of the writ justifies 
the agents of the government In refusing to produce their 
prisoners. 

Suspension of the writ falls short of the establishment of 
martial law. There may be one without the other, but gen- 
erally the conditions that justify the suspension of the writ 
also justify the establishment of martial law. Yet it is per- 
fectly conceivable that threatened insurrection or revolu- 
tion would justify the arrest and detention of the disturbing 
elements, this being done upon suspension of the writ, and 
yet there might not be justification for the trial of such 
parties by courts-martial, as would naturally be done if 
martial law were substituted for the ordinary civil govern- 
ment. The purpose of the suspension of the writ may be 
then only to arrest and detain dangerous elements without 
interference by the regular courts, keeping such parties 
locked up till the trouble has passed, and then to permit 
their trial by the regular courts.^® 

IV. Limitations on Martial Law 

I. Martial Law in Time of Peace 

In time of peace it may be that resistance against the 
government is too strong for the ordinary methods to be 
effective, and yet the resistance may not rise to the propor- 
tions of armed rebellion. It may be necessary to call out 
the militia or employ the regular army to aid the civil 
authority. It is martial law in the narrow sense when the 
military arm does not supersede civil authority, but is called 
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Upon to aid it in the execution of its civil functions. In such 
cases though martial law is declared, its legal effect is only 
to warn citizens not to commit acts which render more dil 5 - 
cult the restoration of order. No new powers are given 
the executive; no civil rights are suspended. Even Con- 
gress cannot suspend the writ of habeas corpus, for the 
courts will judge the necessity not to exist. This is martial 
law in time of peace.®® 

2. Martial Law in Time of War 

In time of war martial law has a wider meaning. In the 
theatre of active military operations where the courts are 
closed and the civil administration is deposed, there is no 
power left but the military. Then the military power gov- 
erns by martial law. Not only is the writ of habeas corpus 
suspended so that persons may be arrested and detained 
without being subject to production in court, but also there 
may be trial by military courts and punishment, even with 
death.®^ The concurring minority of the court in the Milli- 
gan case insisted that the measure of necessity for martial 
law in time of war was not the closing of the courts but the 
existence of a condition in which public safety and private 
rights could not be secured through the courts. Therefore 
Willoughby,®® agreeing with the minority on this point, holds 
that in time of war in threatened or disturbed districts Con- 
gress may declare martial law so far as necessary, and per- 
sons may not only be arrested and detained, they may also 
be tried by court-martial and punished. In cases of neces- 
sity this may.be done even where the ordinary courts are 
still open. This is martial law in the broad sense. Thus 
martial law in time of war means that in certain districts 
within the country the military supersedes the civil power. 
In such a time and in such localities civilians may be tried by 
courts-martial or military tribunals.®® 

3. Military Law Distinguished from Martial Law 

Military law is enforced both in time of peace and in 
time of war. It is found in acts of Congress prescribing 
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rules and articles of war. Military law governs the na- 
tional forces themselves. Under it trials are held in courts- 
martial. Civilians are not subject to military law.^® 

4. Military Government Distinguished from Martial Law 

Military government must be distinguished from martial 
law and military law. Martial law applies to our own 
country and to loyal states within the country, not to states 
to which belligerent rights are conceded, and which are 
treated as foreign territory. But military government ap- 
plies to occupied territory in lands outside the United States 
and to occupied territory of states in rebellion, and there- 
fore treated as foreign states. Military government exer- 
cises its power over all the people of the occupied territory. 
It becomes the de facto government, and may utilize the 
local courts and officers and may enforce the local laws of 
the occupied territory if it chooses, or it may set up new 
organs of government and enact new laws.^^ 

Thus we distinguish sharply between martial law, mili- 
tary law, and military government. In martial law in time 
of peace the executive is given no additional power and the 
citizen loses no right. In martial law in time of war Con- 
gress can give the president only such powers as are abso- 
lutely necessary to protect the public safety. In military 
law the military authorities are held to strict accountability 
to Congress and the civil power. Even in military govern- 
ment the courts find limitations upon arbitrary power.^- 
At every point in our governmental system we find the 
paramount authority of the civil power. The^dominance of 
the civil power means the ultimate control in the hands of 
the people, expressed in free and fair elections. 

^ New York Commission of 1915, Index Digest of State Constitutions^ 
pp. 40 ff. 

^ Dicey, A. V., Law of the Constitution^ pp. 442 ff. Terry, B., History 
of England^ p. 813. CommentaruSy^oL H, pp. 569 if. 

^ Lieber, F., On Civil Liberty, p. 114. 

^ Von Treitschke, Politics, Vol. II, pp, 399 if. 

® Freund, E., Police Power, 90. 



284 


CITIZENSHIP 


® Freund, E., PoUce Power, P» 

State V. Reid, i Ala. 612 (1840). 

® Freund, E., of, cit,, p. 91. 

® Reg. V. Dudley, 15 Cox Cr. Cases 624. Andrews, J. D., American Law, 
Vol. II, p. 576. 

Vol. 11 , p. 578. 

Freund, E,, of, cit,, p. 91. 

Ibid,, p. 93. 

Fosdick, R. B,, Eurofean Police Systems, pp. 91 ff. 

Ainerican Year Book for 1918, p. 330. 

Ibid., for 1919, p. 328. 

Ihid,^ iox 1927, p. 252. 

Ibid., for 1926, p. 369. 

for 1926, p. 3 80. 

Ibid., for 1919, p. 330. 

Brooks, R. Q.,, Government and Politics of Switzerland, pp. 250—260. 
Hankey, D., A Student in Arms, pp. 263 ff. 

Cooley, T. M,, Constitutional Limitations, p. 375. 

Bouvier, J., Law Dictionary, Vol. I, p. 732. 

Green, J. R.j History of English Peofle, Vol. Ill, p. 409. Stephen’s 
Comfnentaries, Vol. I, p. 83. 

New York Commission of 1915, of. cit., pp. 746 if. 

Howard, B. E., The German Emf ire, p. 354. 

Thursday, Mar, 4, 19x8. 

See related case of U. S. v. Bergdoll, 272 Fed. 498 (1921). 

Baldwin, S. B., The American Judiciary, pp. 299 ff. 

Ex parte Milligan, 4 Wall, 2 (1867). 

Ex parte Merryman, Circuit Court of U. S. for Md., April term, 1861, 
Taney^s Ref arts, 246. 

32 Willoughby, W. ^ Constitutional Law, Vol. II, pp. 1255 ff. 

Ex Parte Milligan, 4 Wall. 2. 

Hall, J. P., Constitutional Law, p. 333, quoting Chief Justice Chase, 
who spoke for himself and three other justices. 

Willoughby, W. W., of, cit., Vol. II, pp. 1254 E, 

Ibid., Vol.AI, p. 1234. Dicey, A. V., of .cit., pp. 280 if. 

Willoughby, 'SN. YR., of, cit.y YoX, II, pp. 1241 E, 

Ibid., Vol, II, pp, 1251 
Dicey, A, V., ri/., pp. 538 ff. 

Thayer, J. B.y Cases on Constitutional Vol. II, p. 2394. Dudley, 
E, S., Military Law and the Procedure of Courts-Martial, p. 5. 

Willoughby, W. W., of. cit., Vol. II, p. 1236. 

Dooley v. United States, 182 U. S. 222. 



CHAPTER XIX 


THE RIGHT TO GRAND AND PETIT JURIES 

I. Relation of This to Preceding Rights 

Our fathers had an abounding belief in the fairness and 
integrity of their fellow citizens and confidence in their 
collective wisdom when informed and steadied by “ a stake 
in the country.” Therefore they were so insistent first for 
the group of rights assuring the free expression of opinion. 
Thus succeeding generations of freemen in a country of vast 
undeveloped resources could learn how to perform their 
public duties and how to acquire by their own exertions 
a reasonable competence. Their second thought was given 
to the arming of the citizens so that they might not be 
without military strength among the nations of the world, 
and that the military authorities, however dominant they 
might seem to be in time of crisis, should be brought to 
realize their responsibility to the civil authorities just as 
soon as the crisis had passed. Now we will see that their 
solicitude was next for such a degree of domestic peace and 
order, in times undisturbed by actual war, as may be attained 
by an independent and strong^^willed people. In every period 
even among the most religious and circumspect there were 
adventurous interlopers who rebelled against the restraints 
put upon them here just as they had in the homelands. They 
were rebels, vagabonds, and ne’er-do-wells -A a small but 
troublesome class. The colonial governments employed the 
same methods to meet these ills as were employed in Eng- 
land, and the same protection against injustice and oppres- 
sion was set up here.^ The common law with the jury sys- 
tem as an essential part was held to be a sacred inheritance, 
protecting persons charged with crime and civil wrong from 
injustice, and protecting society from criminals and wrong 
doers.* . 
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2. The English Common Law Compared with the Roman 

Civil Law 

There is an age-long contest raging for world mastery 
between two systems of law, the English common law and 
the Roman civil law.® One originated in a tiny city-state 
on the low hills by the Tiber; the other on an island in the 
Atlantic where German tribes in comparative isolation de- 
veloped out of their primitive customs the English common 
law. The Roman civil law is the law of all the European 
countries which were subject to Rome, England and Turkey 
excepted. It is also the law of Germany, Russia, the Baltic 
lands, Latin America, the colonies of continental Europe 
throughout the world, and parts of the British and Ameri- 
can empires. The English common law is fundamental in 
the jurisprudence of the American empire, Louisiana and 
the unincorporated territories excepted, of the British Isles, 
Scotland excepted, of Canada, Quebec excepted, and of the 
other colonies including Australia and New Zealand, but 
South Africa and British Guiana excepted. It is making 
steady progress in India against the chaos of local customs.'* 

A Mohammedan lawyer, a native of India, said in Eng- 
land: “ I am first and foremost an Indian. . . . Govern- 
ment by the people, for the people and through the people, 
is a very natural adjunct of government by the British. . . . 
English education has given to us Indians a common lan- 
guage, common aspirations, and a common patriotism.”” 
This eastern scholar who had expressed these ideals for his 
own people, tyas made attorney-general for India. In these 
few words he hit upon the distinguishing marks of the Eng- 
lish legal system. It protects the life, liberty, and property 
of the subject from the arbitrary action of the executive and 
of subordinate rule-making bodies. It takes the people into 
partnership in the enforcement of law. Accordingly a char- 
acteristic institution of the English was trial by jury. 

On the other hand the Roman civil law, as it came from 
the imperial jurists, exhibited less solicitude for liberty than 
for order. Its punishments were swift and certain, and 
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justice was administered from above and not with the co- 
operation of the people. It did not wait till the subject had 
abused his liberty, but hedged him about with preventive 
measures. The English injunction ® is essentially a Roman 
importation, foreign to the fundamental ideas of English 
jurisprudence. Coercive government and superimposed 
government are basic suppositions of the Roman civil law. 
Therefore during the period of the Renaissance and later 
when the European monarchs were straining to establish 
absolute power, and to crush out feudal customs and Ger- 
manic liberties the law of the Csesars was the appropriate 
instrument of their tyranny. A characteristic institution of 
the Roman civil law was trial by judges, both as to fact 
and as to law. 

These two systems, one emphasizing liberty and the other 
order, have acted and reacted on each other. England, 
the htsme of parliamentary government, individual liberty, 
and trial by jury, has seen its characteristic institutions 
adopted, in some measure at least, in every country in 
Europe. On the other hand from the earliest times the 
Roman civil law was the source of large sections of the law 
enforced in England, to the exclusion of the native common 
law. Reference is made to equity, admiralty, and testa- 
mentary jurisdiction. Consequently our inherited legal sys- 
tem is in part English common law, in the narrower sense, 
and in part Roman civil law. We began by saying that these 
two systems are struggling for world mastery. Probably 
they will both attain the mastery through the praiseworthy 
custom of nations borrowing from each other^whatever in- 
stitutions and laws are found to be advantageous. Louisi- 
ana began with the civil law as the foundation of her sys- 
tem, but the influence of neighboring common law states 
has been so great that now both systems have coalesced. As 
continental peoples become self-governing they demand the 
English safeguards of their liberty; as Anglo-Saxon peoples 
learn to trust their executives, chosen by themselves, they 
are less insistent upon curbing executive action. In England 
itself the judges do not assume political functions ; they are 
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SO trusted for their impartiality that the people waive the 
right even to jury trial in many kinds of cases/ The para- 
dox is striking. Countries with an autocratic tradition adopt 
a limited use of the jury as an instrument of democracy; 
England as it becomes more democratic finds the jury less 
essential to democracy and justice. The world is approach- 
ing a common standard. 

3. The Grand Jury and Prosecution by Information 
( I ) Definitions 

In considering the jury system it is appropriate to begin 
with the ordina'ry common law method of charging persons 
with crime, and compare it with the Roman law method. 
We set down a definition of a grand jury. It is a jury the 
province of which is to determine whether indictments shall 
or shall not be brought against alleged criminal offenders.® 
“ The grand jury is a body composed of not less than twelve 
and not more than twenty-three persons; and In the federal 
courts it is provided by act of Congress that the number 
shall not be less than sixteen nor more than twenty-three. 
Twenty-four, however, are summoned, but never more than 
twenty-three are sworn, lest there be two full juries, one of 
whom is for finding a true bill, the other for ignoring it.” ® 
The number, therefore, required to bring an indictment is 
twelve. In Pennsylvania the panel is drawn from a jury 
wheel in which the names of qualified persons have been 
deposited by jury commissioners. Grand jurors sit in abso- 
lute secrecy and may pass upon bills of indictment presented 
by the prosecuting attorney or may of their own motion 
make presentments. Only witnesses in support of the prose- 
cution are examined, and no evidence is admitted in favor of 
the accused.^® 

Much simpler is the method of prosecution by informa- 
tion which is characteristic of the Roman law, though it was 
also known to the common law. “ Criminal information 
differs from an indictment in that in the former the accusa- 
tion or charge is presented directly by the . . . prosecuting 



officer, while in the latter the accusation proceeds directly 
from a grand jury, upon whose oath it is based.” The 
French have perfected the Roman law method of accusa- 
tion. The procureur of an arrondissement, whom we might 
call district attorney, is associated with the police in the 
police judiciary, and they act together in the discovery and 
prosecution of crime. The procureur brings his complaint 
of a serious offense immediately to the Juge d^Instruction 
or investigating officer of the same arrondissement. This 
officer examines the prisoner in secret within 24 hours of his 
arrest in the presence of his counsel, goes to the prisoner’s 
home or the place of the crime, and searches for whatever 
may be of evidential value. He examines the witnesses pro- 
duced by the police or named by the prisoner, hearing each 
one separately. The prisoner and the witnesses may with- 
hold no evidence which will enlighten the investigator upon 
the true nature of the case. He makes a full record of all 
the evidence taken, both oral and documentary, and de- 
cides whether the offense is a contravention (petty offen§e), 
a delict (misdemeanor), or a crime (felony). If a petty 
offense, the case goes to a local magistrate or police court. 
If a misdemeanor, it goes to the correctional court of the 
arrondissement. If a felony, he sends the record up to the 
Court of Appeal, corresponding to our Superior Court, 
where it is assigned to the chamber of accusation. This 
chamber may be compared with our grand jury, but it is 
composed of experts, judges learned In the law, not laymen 
brought In by chance, and they have before them the full 
record, not simply the evidence against the prisoner. From 
their larger experience and broader knowledge of the law 
they may send back the case to a court of the arrondisse- 
ment, but if they decide that there Is sufficient evidence for a 
prosecution for felony, they bring in an accusation, drawn 
up by the procureur general of the Court of Appeal district. 
Then the accusation or Indictment Is sent down to a Court 
of Assizes, consisting of three judges and twelve jurors. 
This trial court is intermediate between the correctional 
court and the Court of Appeal. The accusation or indict- 
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ment is a solemn affair. A suspect is not subjected to the 
shame of indictment for crime unless there is the proximate 
certainty that he is guilty.^^ 

(2) Constitutional Provisions 

In England prosecution by information easily became an 
instrument of tyranny, and it was limited by statute. The 
constitution of the United States, 5th Amendment, pro- 
vides that, “,No person shall be held to answer for a capi- 
tal or otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in the land 
or naval forces, or in the militia when in actual service in 
time of war or public danger.” Accordingly indictment is 
necessary to the prosecution of felonies in federal courts, 
but there may be either indictment or information in the 
prosecution of misdemeanors. The Pennsylvania constitu- 
tion provides in its bill of rights that, “No person shall, 
for any indictable offense, be proceeded against criminally 
by information, except in cases arising in the land or naval 
forces, or in the militia, when in actual service, in time of 
war or public danger, or by leave of the court for oppression 
or misdemeanor in office.” “ Both felonies and misde- 
meanors are indictable. The constitution of this state, 
therefore, gives greater protection to liberty than does the 
federal constitution. The constitution of California on the 
other hand permits prosecution by information in all cases 
of felony and misdemeanor.^^ The tendency of western 
states is to adopt the more expeditious and less expensive 
method of ijharging persons with q^ime. The tendency in 
the more conservative states is to cling to the historic pro- 
tection of liberty.^® 

(3 ) History and Appraisal 

Having compared indictment by grand jury with prosecu- 
tion by information, it is interesting to trace the origin of 
this unique English institution. Mr. Justice Wilson,^ first 
law lecturer at the University of Pennsylvania, traced the 
English jury system to the Athenian juries of five hundred 
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to fifteen hundred members, and to Anglo-Saxon customs, 
but more recent investigators, like Maitland,^’' hold that it 
was a French institution, brought over by the Norman in- 
vaders. The Conqueror used the inquest to obtain all man- 
ner of information from his new subjects who were liable to 
severe penalties if they gave misinformation.^® It did not 
arise out of their customs, and at first it brought them only 
danger and expense. Yet by the time of Henry 11 the in- 
quest or question was employed in private disputes, compet- 
ing with older methods of trial.^® It was a method of de- 
termining questions of fact, best known by the men of the 
neighborhood, who constituted the jury. It was in 1166 
when the method was first applied by Henry 11 for the pur- 
pose of charging men with crime.'^*^ When that king sent 
his justices down to the counties each hundred, a division 
of a county, was represented by a jury. Such a jury re- 
ported to the justices upon all sorts of matters, and they 
also presented such of their neighbors as they charged with 
crime. These juries were accusing juries, juries of presenta- 
tion. They did not hear testimony after they assembled as 
a jury, but they made charges upon oath against men whom 
they knew as wrong-doers by the common fame of the 
countryside. Later these juries from the several hundreds 
of a county were replaced by a jury drawn wholly from the 
county as such. This was the grand jury. The meaning of 
the early grand jury was that the people were taken into 
partnership in keeping the king’s peace. In course of time 
the grand jury became a protection of the liberty of the 
people, for with a grand jury it was difficult to bring a man 
to trial who was supported by the public sentiment of his 
county as an innocent man. At the same time tyrannical 
kings used the process of information to bring troublesome 
opposers to trial. The people counted the right of indict- 
ment as a valuable privilege, and laws were passed limiting 
the resort to information. The Fifth Amendment of the 
federal constitution was based on these English laws. Grand 
juries under a courageous prosecuting attorney often assure 
a large measure of popular support to him in his proposed 
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reforms, and sometimes under a corrupt prosecuting attor- 
ney the jurors bring in their own presentments, and reform 
follows their expose. Yet our conclusion must be that the 
grand jury belongs to the age of the ox cart and the tallow 
candle, 

4. The Petit Jury and Trial Without Jury 
( I ) Definition 

If the procedure in charging a man with crime has a place 
in a bill of rights, how much more appropriate it is that the 
procedure of the trial itself be guarded in the bill of rights ! 
If indictment by grand jury is a peculiar feature of English 
jurisprudence, trial by petit jury is a more distinctive and 
important English institution. Here as in treating of in- 
dictment it is fitting that we begin with a definition of a 
common law jury. The jury must be composed of twelve 
persons. It must be drawn from the vicinage, theoretically 
from the whole number of qualified citizens of the county or 
district where the trial is held. It must be impartial, and 
to this end is drawn by lot from lists of jurors prepared by 
designated officers. The verdict must be unanimous.^^ On 
the other hand we are familiar in equity suits and admiralty 
causes with trials before judges without juries. The judges 
are then judges of both fact and law. Also petty offenses 
in both federal and state courts are summarily dealt with, 
the aid of a jury not being required.^^ Decision by a judge 
or a bench of judges was a characteristic feature of the 
Roman civil law. 

• , ' ' ■O ' ' ' 

(2) The Origin of Jury Trial 

If we have been interested in the origin of the grand jury, 
the more will we be interested in the origin of the petit jury. 
We have seen that the general conception of the inquest was 
brought from Normandy and was employed by the Con- 
queror in various ways to obtain information as to questions 
of fact from his subjects. The grand jury was one applica- 
tion of the method developed by Henry II in 1166. Of 
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course it was the grand jury in its primitive form. He pro- 
vided that a jury of presentation should charge a man with 
crime, but he did not provide a petit jury trial for the in- 
dicted man. In certain cases the person charged with 
offense could be freed by his own solemn oath and by the 
oath of his friends that he was innocent. This ancient 
custom was called compurgation, and the oath-helpers were 
compurgators.^® In graver charges and in cases where a 
man had been repeatedly accused his innocence could not so 
easily be established. Yet the court said in effect: “This 
man and his compurgators swear that he is innocent; the 
grand jury swears that by common fame he is guilty. We 
have no way to tell the truth; therefore we must appeal to 
God to perform a miracle.” The court appealed to God to 
decide on which side was the truth. This was done by resort 
to the ordeal.®* Most typical were the ordeal of the hot 
iron, the ordeal of hot water, and, most dreaded of all, 
the ordeal of cold water. In this ordeal the accused was 
thrown into water; if he staid down he was innocent, but 
if he floated he was guilty. So if he drowned his char- 
acter was vindicated, but if they drew him out alive he 
was put to death as a criminal. In the less terrible forms 
of the ordeal if the accused satisfied the test and was 
declared innocent, he was nevertheless banished from the 
kingdom. 

When Magna Charta was granted by King John in 1215, 
there were these forms of trial in criminal cases — compur- 
gation and ordeal together with wager of battle.®® To be 
sure the primitive form of trial by petit jury had been in- 
troduced in civil cases. With this understanding of the 
forms of trial we read the words of King John or of Henry 
III, his son, in slightly expanded form : “ No freeman shall 
be taken or imprisoned, or be disseized of his freehold, or 
liberties, or free customs, or be outlawed or exiled, or any 
otherwise destroyed; nor will we pass upon him nor con- 
demn him, but by lawful judgment of his peers, or by the 
law of the land. We will sell to no man, we will not deny 
or defer to any man, either right or justice.” It is plain 
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that in criminal cases the real decision was made by the 
grand jury when they charged one of their neighbors with 
crime, while in civil cases the decision as to fact might be 
made by the newly introduced petit jury. 

In 1215, the same year of Magna Charta,^" the Fourth 
Lateran CounciP® of Innocent III expressly forbade the 
clergy to participate in the ceremonies of the ordeal. The 
church had become strong enough to abolish this barbarous 
institution. Henry III began his reign in 1216, and recog- 
nized the action of the church. When he sent out itinerating 
justices he gave curious instructions how temporarily to 
meet the changed situation. “Persons charged with the 
graver crimes, who might do harm if allowed to adjure the 
realm, are to be imprisoned, without endangering life or 
limb. Those charged with lesser crimes, who would have 
been tried by the ordeal, may adjure the realm. In the case 
of small crimes there must be pledges to keep the peace.” 

So when trial by ordeal was abolished only trial by com- 
purgation and by wager of battle were left. So if a man 
were not tried in these ways, which indeed had only limited 
application, the justices left him to rot in jail, or they ban- 
ished him, or they freed him upon his giving bond to keep 
the peace. 

Now there was slowly introduced a new method of trial 
in criminal cases which was already employed in civil cases. 
A person charged by a jury of presentation consented to 
be tried by a second jury, a jury of recognition. The jury of 
presentation we call a grand jury; the jury of recognition 
we call a petit jury. This second jury was also composed of 
neighbors. They were supposed to know the man and the 
facts. They were more like witnesses than jurors as we use 
the word to-day. These twelve neighbors out of their 
knowledge of the accusedman and the facts decided whether 
the accusation of the first jury was true or false. Out 
of this crude form the present jury system has been de- 
veloped.®^ 
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! 5. Limitations of Federal and State Constitutions Upon the 

I Denial of Jury Trial 

: It is difEcult to see in the primitive jury of six or seven 

I hundred years ago more than a vague family resemblance 

f to its descendant, the common law jury, as defined in the 

preceding section. Yet to the distant progenitor must be 
attributed some of the irrationalities of the present system 
as well as some of its most excellent features. While the 
! definition is the current one, we must not conclude that a 

common law jury and the jury system, as it existed in Eng- 
I land and the colonies in 1776, are one and the same thing. 

I Then and at every other time there were juries in England 

! and in her colonies after their settlement which departed 

j in one respect or another from the marks of a common law 

i jury as stated in the definition. For example the proprie- 

} tary lands of the Duke of York, now comprising four states, 

;; had juries of six. England “ and Canada employ them 

I still. Many of our states do. The term jury, accordingly, 

I is broader than the term common law jury.®^ 

In the body of the federal constitution. Article III, Sec- 
f tion 2, we find the guaranty of jury trial in criminal cases in 

i these words : “ The trial of all crimes, except in cases of im- 

I peachment, shall be by jury; and such trial shall be held in 

I the state where the said crimes shall have been committed; 

I but when not committed within any state, the trial shall be 

I at such place or places as the Congress may by law have 

I directed.” Three of the amendments go into greater de- 

I tail. The Fifth Amendment guarantees indictment in fed- 

! eral criminal cases involving felony, except hr cases arising 

j under military law. The Sixth Amendment guarantees “ a 

I speedy and public trial by an impartial jury” in all federal 

! criminal prosecutions. The Seventh Amendment guar- 

j antees, “ In suits at common law, where the value in contro- 

f versy shall exceed twenty dollars, the right of trial by jury.” 

! In partial fulfillment of this last guaranty the judicial code 

: gives jurisdiction to district courts of all suits of a civil 

! nature at common law or equity , . . where the matter in 
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controversy exceeds ... three thousand dollars ’’ and the 
cases come constitutionally under the federal judicial 
power.®® 

At first blush, before one is corrected by judicial decisions 
to the contrary, it would seem axiomatic that our fathers 
were intending to establish the jury system, so highly prized 
in England and in the colonies, as a general principle, and 
that it would be a function of Congress to pass acts giving 
such detailed application of that genei'al principle as would 
meet the particular needs of the time. It would be passing 
strange that Congress would not have the powers of colonial 
legislatures before 1776 and the present dominion parlia- 
ments.®® In the author’s recent travels in Alaska he made 
frequent inquiry as to the attitude of the people to the ques- 
tion of the proper number for an Alaskan jury, and he heard 
only approval of the law which Congress passed, authoriz- 
ing juries of six, a law which was declared unconstitutional 
by the Supreme Court.®^ We have seen that Congress per- 
mitted Hawaii during the brief transition period after an- 
nexation to retain her jury laws which provided for con- 
victions by less than a unanimous vote, and the Supreme 
Court upheld this passive action of Congress on the ground 
that the right of jury trial is not fundamental.®® Similar 
laws for the unincorporated territories were upheld on the 
same principle. But the hands of Congress are tied now in 
Alaska, Hawaii, and the District of Columbia, no matter 
what the conditions may be. Federal juries throughout the 
country must be of twelve jurors, and they must come to a 
unanimous verdict. This requirement was fastened on a 
common law jury in the early centuries before the principle 
of decision by majority in deliberative bodies was discovered 
in England. In those times the decision of a question was 
made by the country or by a corporation, a guild for ex- 
ample, by unanimous vote. The minority was expected to 
give way. Such was government by consent. Accordingly 
it was applied to juries as representing the country. To 
help them reach unanimity they were denied food, drink, 
fire, and candle till they came to one opinion. If they had 
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not reached a verdict when the justice left the place of trial 
he took them along in a cart. Subjected to such gentle per- 
suasion the most obdurate yielded.®® Now one corrupt jury- 
man may hang up a verdict, and there is no way to hang the 
juryman. Busy men object to the waste of time which the 
jury system, as developed in this country, involves. A 
neighbor druggist of the author spent nine weeks on a fed- 
eral jury. To meet the evil measurably all civil cases be- 
tween citizens, except the most important, might be thrown 
into state courts, since state constitutions are the more easily 
amended. 

Jury trial is also very generally guaranteed by state con- 
stitutions. Many constitutions provide that the right to 
jury trial shall remain inviolate, particularly in criminal 
cases. Not so great a number make the specific guaranty 
that the right in civil cases shall remain inviolate, but a very 
considerable number provide for waiver with consent of 
parties signified in a manner prescribed by law, or in words 
of similar import. In criminal cases waiver is not permitted 
in many states, and then it is apt to be limited to cases not 
amounting to felony. As to the number of jurors to consti- 
tute a jury many states permit a number less than twelve in 
inferior courts. In various constitutions provisions are 
made for juries of four, six, and eight in such courts. 
As to the number necessary to render a verdict in civil cases 
conservative states like South Carolina stipulate that there 
shall be unanimity in all cases tried in general trial courts. 
Progressive states, mostly western and southern, make 
provisions like that of Kentucky: The legislature may pro- 
vide that in general trial courts, three-fourths or more of 
the jury concurring may render a verdict, but when the ver- 
dict Is rendered by less than the whole jury it shall be signed 
by all jurors who agree to it. As to the number necessary 
in criminal cases all the states but six require a unanimous 
verdict, and these six seem to require it in cases amounting 
to a felony.*^® None have gone so far as the French in pro- 
viding trial by judges alone in civil cases and in criminal 
cases amounting to a misdemeanor, and in providing for 
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jury trial only in criminal cases amounting to a felony, and 
then for jury trial with majority verdict. Professor Callen- 
der reports that in England jury trial is only one method 
of four employed to try issues of fact, that the demand for 
jury trial is not always allowed, that extensive use is made 
of a system of commercial arbitration, and that in 1901 out 
of 763,000 actions in county courts only 1001 were heard 
before juries. Excellent models of justice and law enforce- 
ment are found in the modern democracies of France and 
England. We may conclude that the right of jury trial is a 
valuable protection of liberty when restricted to criminal 
cases involving felonies, misdemeanors, and certain kinds of 
criminal contempts, as now provided in federal law,'^^ and 
that waiver should be permitted in criminal cases only in 
cases involving misdemeanors. 
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CHAPTER XX 


JUSTICE THROUGH JUDGES LEARNED IN 
THE LAW: THE DOCTRINE OF 
JUDICIAL REVIEW 

I. Review of Trial by Jury 

We have seen that the original basis of the common law 
was the primitive customs of the people, that the people 
were liberty loving and their law punished the abuse of lib- 
erty, and that in the enforcement of this law the king took 
the people into partnership through the jury system. It 
was the king, as a wise administrator, who imposed the 
system upon a reluctant people, but they came to see in the 
jury system a valuable right. When life was simple and 
the population was homogeneous,^ juries in civil suits for 
damages might deal out a rough justice, but when life has 
become complex and the population heterogeneous, and 
when juries are composed of men drawn by chance and 
jurors are preferred who have no, knowledge of the case, 
justice becomes so insufferably rough and raw that it is 
popularly held in contempt and the cry is heard, “Abolish 
the jury in civil cases.” " In criminal law the French accu- 
sation is a discovery of creative intelligence ; ^ the common 
law indictment Is a survival of the Inapt.^ On the other 
hand both Anglo-Saxon and continental peoples demand the 
protection of^ a jury trial in criminal cases, especially those 
of a serious nature.' Yet it is irrational to require a unani- 
mous verdict,® and there is no magic efficacy in the number 
twelve. 

2. The Determination of Fact and Law by Jurors and 

Judges 

A common law jury Is composed of thirteen men, not 
twelve, and the thirteenth is the most important of all, the 
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judge. They may be street sweepings, but he belongs to the 
finest body of men in public life. The twelve are laymen; 
the one is an expert. In the early centuries of jury trial 
the jurors gave brief service to court attendance, usually a 
single day, but the judge was a permanent officiaL He pro- 
tected society from their Inexperience, from the too narrow 
opinion of a locality, or from the passion of the moment. 
At a later period the judge protects the people from execu- 
tive excess and from legislative inexpertness. The jurors 
protected society from the exercise of arbitrary power by 
judges ® who were often too subservient to their royal mas- 
ters. Jurors even now protect the people from an occa- 
sional judge who is unable in his official actions to divest 
himself of his former affiliations and sympathies. The 
jurors protect the judge from the resentment of unsuccessful 
litigants. 

The essential function of jurors was to judge facts. At 
first they were witnesses, not necessarily of what they had 
seen but of what they had been told. So it was natural in 
the next stage of development for the jury to hear addi- 
tional evidence in court,® but it was long supposed that the 
jurors might heed evidence in their own knowledge not ap- 
pearing on the court record. This came to an end in 1665 
when they could no longer “ find a verdict upon their own 
knowledge ” but there was “ the substitution of the mod- 
ern rule allowing a jury to find a verdict only on evidence 
produced before them in open court.” From this time 
at least the judge was a judge of fact as truly as were the 
jurors. He or his associates or the appellate court could 
grant a new trial on the ground that “ the verdict was a false 
verdict against the weight of evidence.” At an earlier 
stage in the trial he could entertain a “ motion for a directed 
verdict, for want of any evidence or enough evidence for a 
jury to act on in a case turning on a question of fact.” At 
one time in the last century there was the theory held by 
some judges that a judge must let a case go to a jury if there 
was “ a scintilla of evidence,” but that has been exploded, 
and in England and in certain jurisdictions in this country 
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judges “may express any opinion as to the weight of evi- 
dence.” This is no doubt a very debatable question, but 
it appears to the author that the judge should have equal 
power with the jury, as a judge of facts, with the result that 
a person charged with crime cannot be convicted unless both 
jury and judge believe him guilty. In the notorious Frank 
case in Georgia the judge expressed to his friend, also a 
judge, his belief that Frank was innocent, yet he failed to 
grant a new trial, and was therefore justly criticized. 

The essential function of judges was to judge the law. 
At the first they were the only highly trained men in the 
court. Many of these itinerant judges were churchmen, 
bishops, who knew the canon law, the policy of the central 
court of the king, and whose experience as judges brought 
them a general knowledge of the customs of the realm. But 
the jurors knew best the local customs, and at every period 
there were questions which could not be answered by a jury 
without judging law as well as fact. It was on the basis of 
such precedents that Andrew Hamilton persuaded the jury 
in the Zenger case in 1735 to render a verdict against the 
judicial finding of the law,” and the same thing occurred 
again in New York in the case of Barnes v. Roosevelt in 
1915. The theory was formerly popular and now is incor- 
porated in some state constitutions and in the law and cus- 
tom of other states that jurors are judges of fact and law 
in both libel cases and other cases generally.” Judge 
Simeon E. Baldwin tells the following incident of Judge 
Henry Baldwin of an earlier generation.®" Mr. Justice 
Baldwin of the United States Supreme Court, a Jacksonian 
Democrat, came to the bench in 1829 believing that jurors 
ought to have the right to judge of both fact and law, and 
charged his juries in accordance with his belief. A man was 
tried before him for forging notes of the United States 
Bank. The counsel of the accused claimed that the law cre- 
ating the bank was unconstitutional, and proved it by read- 
ing the message of President Jackson. This was an impos- 
ing argument to the Jaeksonian Democrats on the jury. 
But Mr. Justice Baldwin felt himself obliged to charge the 
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jury that if juries were to exercise the power to declare acts 
of Congress unconstitutional we would soon have a country 
without a constitution and without laws. The justice was 
right. No such power may safely be exercised by jurors. 
The author, following his previous course of reasoning, 
thinks that jurors should have the good sense to follow the 
direction of the judge in his finding of both law and fact, 
leaning hard upon him in his interpretation of law, yet 
neither In one nor the other are they to adjure their inde- 
pendent responsibility to society and to their own con- 
sciences. The presence on the jury of men of pronounced 
individuality would do no harm if a unanimous verdict were 
no longer required. 

3. Consideration of the Functions of Judges Continued 

We have seen that juries are a check upon the arbitrary 
power of judges in determination of both law and fact, and 
that judges are likewise a check upon juries in the deter- 
mination of both fact and law,^^ but the chief responsibility 
is upon the judges to sustain the majesty of the law and the 
chief reliance of the people Is upon the judges to give them 
justice. An article, recently published in the Journal of the 
American Judicature Society, must be quoted to sustain this 
position as to the power of judges: “ Granting the judge 
to be all that a judge should be, it would seem that an ex- 
pression of his opinion on the facts should enable the jury to 
decide better the issues which are otherwise presented from 
two very partisan viewpoints. Without such advice and 
comment the jury Is deprived of the opinion pf the only 
impartial expert present. Under the prevailing practise, 
jury trial very often degenerates into a mere game between 
the lawyers, and the essential function of the court is lost 
sight of.” The article shows that English judges, the 
United States federal judges, and the judges of Connecticut 
and some other states exercise this power. It may be added 
that in France the judge really conducts the trial and ques- 
tions the witnesses, and the opposing counsel do little more 
than address the jury from their opposite points of view.®® 
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How did the prevailing practise in America Originate? No 
doubt the people of the colonies distrusted the judges when 
the appointees of a foreign and growingly disliked power. 
This distrust was the greater after the Revolution when 
judges were frequently unduly partisan and quite ignorant 
of law. The animosity between an ignorant bench and a 
learned bar came to a head in North Carolina, and resulted 
in the passage of a law in 1796 that, “ Judges are forbidden 
in the charge to the jury to express any opinion as to 
whether a fact was fully or sufficiently proved . . . such 
matter being the true office and province of the jury.” 
The curtailment of the power of judges spread to Tennes- 
see, settled by people from North Carolina, and then to 
other states. Gen. Benjamin F. Butler, master of wiles, 
piqued at contests with judges, succeeded, as a member of 
the legislature, in bringing the change to Massachusetts. 
Able criminal lawyers of South Carolina succeeded or all 
but succeeded in their design “ to prevent verdicts of guilty 
in criminal cases ” in that state. It was supposed to be a 
democratic reform, but it was a blow to real democracy and 
a return to chance and chicane. 

Another reform, tending to exalt the judges to their 
proper station, is to give them a limited legislative power 
where they are the most interested in the perfection of their 
processes and the most Gompetent to act. Reference is 
made to the widely approved grant to the judges of power 
to make their own uniform rules of procedure, acting 
through a judicial council or convention, a court or commit- 
tee. Legislatures are quite unfit to enact codes upon such 
matters of detail, and yet they have done so, and the result 
is universal criticism of the slowness and uncertainty of 
judicial machinery.^® When statutes conferring this rule- 
making power are passed, and the statutes are sustained 
by the courts of last resort, there is hearty acclaim by 
leaders of opinion throughout the country. Bar associa- 
tions and societies like the American Judicature Society 
are sponsors of such reforms. Legislatures, how- 
ever, may not be expected to look favorably upon such 
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extension of power unless the judges themselves become 
more modest in the enlargement of their powers in 
fields, according to world experience, not appropriate to 
them. 

It is the function of judges to interpret the law, although 
in a democracy this function is not given to them alone, and 
they are not the ultimate authority. It is their function to 
interpret the common law, based on the primitive customs 
of the English people. It is the function of judges to inter- 
pret written documents. It was this recognized function 
that put such great power into the hands of judges formerly 
In libel cases.^’’ Statutes are written documents, the words 
of which require definition and limitation. Even if written 
by skilled draftsmen cases will arise in which trained law- 
yers will not agree as to their meaning. But often statutes 
are not skillfully drawn. Their meaning is uncertain. 
Then it falls to the judges to Interpret them. When the 
Sherman Anti-Trust Act was reported in the House of 
Representatives the objection was made that the terms were 
uncertain, but the chairman of the committee asserted that 
it would be left to the courts to determine just what con- 
tracts were In restraint of trade.^® Constitutions are pur- 
posely left broad and general in expression so that they may 
not require frequent amendment. Yet they are written 
documents which sometimes the courts may be called upon 
to expound. 

Not only does interpretation include definition and limi- 
tation, it also includes change and expansion. The Roman 
lawyers out of the meager formulas of the Twelve Tables 
evolved a whole system of private law. They did It by the 
application of logic and analogy ; they did it by interpreta- 
tion. So the common law of Pennsylvania is almost entirely 
judge-made law. It is a living, growing law. The same 
thing happens to statutes. When the intent of an act is 
clear, sometimes the courts will apply it to cases which do 
not literally come within the wording of the act. This is 
called giving effect to “ the equity of the statute.” Con- 
stitutions also grow by interpretation. Thus Marshall 
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applied the contract clause of the federal constitution to 
charters granted by state legislatures/® We may severely 
criticize this particular exercise of judicial interpretation as 
we may upon occasion criticize legislative or executive inter- 
pretations, but we must recognize that constitutions grow by 
interpretation. It is necessary and inevitable that law in 
all its forms be interpreted, and interpretation is a function 
of judges. 

4. The Judiciary as a Check on the Legislature 

French political philosophers thought that they found 
in England an ideal balance between three independent de- 
partments, the legislative, executive, and judicial. The 
American fathers in framing their institutions sought to em- 
body their English experience and this French theory. 
These departments were made relatively independent and 
each was to act as a check on the others. The legislature is 
checked by the people through frequent elections, by the ex- 
ecutive through the veto, and by the courts through their 
power to interpret the laws. The judge applies the law to 
the individual citizen. 

In applying the law he must choose between suggested 
constructions of the law. Suppose one interpretation of the 
statute makes it reasonable, another, unreasonable ; one, 
just, and another, unjust; one, constitutional, and another in 
his view, unconstitutional; one, in accordance with inherited 
principles, and the other, not so. It is his duty to read into 
the law the most favorable construction. Perhaps the con- 
struction wjiich the court adopts is according to the prevail- 
ing public opinion; yet the legislature may have intended 
something very different. For instance, the Supreme Court 
in reaching its decision in the Slaughter House cases inter- 
preted the first section of the 14th Amendment to mean 
something very different from the intention of Congress.®^ 
The courts occasionally correct extravagant legislation. For 
instance, Louisiana, for the purpose of promoting the build- 
ing of railroads, exempted the Vicksburg Railroad from 
taxation “ for ten years after the completion of said road.” 
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The road paid no taxes and many years passed without its 
completion. It was suspected that it would never be com- 
pleted and so never pay taxes. Then the courts came to the 
relief of the state, and strictly interpreted the law In favor 
of the people. The words “ for ten years after completion 
were construed as meaning that the road was to be free of 
taxation for a period of ten years beginning with the com- 
pletion of the road.®® 

This power In judges to Interpret laws, existing every- 
where throughout the world, gives them a very real check 
upon legislatures. The principles of the unwritten constitu- 
tion of England guide Parliament in the enactment of laws 
and the courts in their interpretation. Judges there have an 
effective check on Parliament, which the American student 
may not always perceive, as our constitutions are written. 
Most European countries have written constitutions which 
guide legislators and judges. So likewise our constitutions, 
our fundamental laws, always have given and always must 
give to the courts a very considerable check on the legis- 
latures, even though the courts were never to amplify their 
powers beyond their proper limits. 

5. Judicial Supremacy not a Necessary Deduction from 
the Power to Interpret 

Though judges are interpreters of the law, and the judi- 
ciary is a check on the legislature, and the constitution is 
fundamental law, it does not follow that federal courts 
ought to declare laws of Congress unconstitutional, for this 
would make the Supreme Court not a coordinate body with 
Congress, but a superior body, not an equal power but a 
higher power, a supervising legislative body declaring the 
will of the nation as expressed by Congress to be null and 
void.®^ By Congress we mean, of course. Congress and the 
president normally acting together as the political depart- 
ments of the government. The policy-forming organ of 
the people in this government is therefore Congress, not 
the Supreme Court. The high repository of discretion is 
Congress, not the courts. It falls to Congress, not the 
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courts, to decide the great questions of sovereignty, such as 
peace and war. 

A properly organized government does not make the law- 
interpreting department supreme over the law-making de- 
partment.^® We inherited our general system of govern- 
ment from England. Judges there may not declare laws of 
Parliament null and void.®® It may be answered that we 
have a written constitution. So has nearly every country in 
the world — all borrowing from us, for written constitutions 
originated here. But it is most exceptional when any consti- 
tution borrows from us judicial supremacy, or creates even a 
special court to exercise some slight degree of judicial re- 
view.®’ Countries like Switzerland which have imitated our 
federal system are careful to prohibit any such power as our 
courts have assumed.®® 

Furthermore there is no clear grant of judicial supremacy 
in the federal constitution. It does not say that a federal 
court has the right to declare an act of Congress void.®* 
Neither was there any similar grant in the original state 
constitutions. Not one of them gave a state court the right 
to declare an act of the state legislature null and void on 
the pretence that it violated the state constitution.'*® Upon 
this point a quotation must be made from the greatest law- 
yer of his time when he was at the full maturity of his pow- 
ers. These are the exact words: “The judicial authority 
can have no right to question the validity of a law, unless 
such jurisdiction is expressly given by the constitution.” " 
That lawyer was John Marshall arguing against the doc- 
trine of ju(^cial review in the case of Ware v. Hylton before 
Mr. Justice Iredell. This Was no hastily spoken word that 
escaped from the lips of the great lawyer, for the justice in 
his opinion referred to the “ depth of investigation ” and 
the “ power of reasoning ” equal to anything he had ever 
witnessed, and “ a splendor of eloquence ” surpassing what 
he had ever felt before. 

It is true that judges must interpret laws and constitu- 
tions, but they are not alone in the possession of this right. 
Congress cannot pass an act without interpreting its powers 
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under the constitution/- When Congress has exercised its 
right and duty of interpreting the constitution by passing 
an act, and the president has given his assent, it ought not 
to be in the power of a third body, merely a coordinate 
body, to declare the act of Congress and the president un- 
constitutional. The court should hold itself bound by the 
previous act of a coordinate body.^^ If a member of Con- 
gress misinterprets the constitution, the people within two 
years may refuse to reelect him. If a justice misinterprets 
the constitution, he is irremovable. In so-called political 
cases the federal courts do not pretend to overrule the 
action of Congress and the president. According to Chief 
Justice Gibson, the greatest jurist that Pennsylvania has 
produced, it is a political question, and not for the courts to 
decide, whether or not a state law violates the state consti- 
tution and whether or not a federal law violates the federal 
constitution.'^^ 

This assumption of legislative power by the courts de- 
tracts from the dignity of both national and state legis- 
latures. Indeed state legislatures suffer the greater loss of 
dignity from this cause. The people lose the sense of re- 
sponsibility in the choice of members, and the members lose 
the sense of responsibility in the character of their legisla- 
tion. Besides, when a law has been enacted, the people do 
not know sometimes for years whether the courts will sus- 
tain it or not. The uncertainty is ruinous to the efficient 
enforcement of law, and this uncertainty of what the law is 
must be harmful to business. 

6. The Rise of the American Doctrine 

How is It that a practice which the rest of the enlightened 
world rejects, is called the American doctrine of judicial 
review? Our colonial history gives us the beginning of the 
explanation. After a long period of salutary neglect Parlia- 
ment began to legislate for the colonies. Parliament passed 
a law sanctioning general search warrants. In 1761 James 
Otis maintained that the courts could refuse to enforce the 
law as against reason and the constitution.^® He quoted 
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some dicta of Lord Coke to this effect. The bold argument 
of Otis made a stir, and marked the introduction of the 
doctrine. Men began to talk of the pssibility of meeting 
the encroachments of Parliament in this way. The colonial 
courts, of course, did not act as proposed. Many of the 
revolutionary state legislatures, as was natural in a time of 
upheaval, passed laws which were unwise stretches of their 
power, or radically experimental, or detrimental to business 
interests. The more conservative classes began to look to 
the courts as their protectors. Then the lawyers began to 
urge the state courts to nullify laws which they thought un- 
constitutional. Timidly and slowly the state courts began 
to exercise a power which tended toward judicial review. 
In New Jersey there was the one clear case of a court de- 
claring unconstitutional a statute which had been regularly 
passed. The legislature had created juries of six, for cer- 
tain kinds of cases, and a court, not the court of last resort, 
declared the law invalid. It was a mistake and the mother 
of mistakes.'*® 

When the federal constitutional convention assembled in 
1787 one of the puzzling questions was how to keep the 
states from violating federal legislation. A favorite plan 
was to give Congress power to pass on state legislation, but 
this was rejected. A simpler plan was adopted. Both fed- 
eral and state courts were given the power to declare state 
laws invalid which violated the supreme law of the land. 
This was a happy solution of a difficult problem, and yet it 
was the adaptation of a familiar device. In England the 
courts had the right and have it now of declaring ultra 
vires the 'ordinances of subordinate rule-making bodies. 
Our state courts had a similar power over the ordinances of 
administrative bodies. When our state legislatures violate 
the national constitution, laws, or treaties, they are in the 
position of subordinate rule-making bodies, and the courts 
may very properly be given the power to decide whether 
they are, or are not, exceeding their powers. But when a 
state legislature is claimed to violate the state constitution, 
it is not then in the position of a subordinate rule-making 
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body. And when Congress is claimed to violate the federal 
constitution, it is not at all in the subordinate position of a 
city council or a village board of trustees;^^ Yet the new 
constitution did give the power to declare unconstitutional 
certain so-called laws, and so it was easy, for good judges, 
as the maxim goes, to amplify their powers beyond all 
reason. • 

7. The Decision in the Case of Marbury v. Madison and 
the Rising Protest 

After the new central government was set up the lower 
federal courts asserted their independence by refusing to 
administer the pension law. One of these cases went up to 
the Supreme Court, but there was no opinion read and the 
case was not till years later even mentioned in the printed 
reports.^® The assertion of power to nullify statutes by 
state and federal courts was much resented by injured 
parties and their friends. Frequently there was violent 
opposition to this assumption of a dangerous power. 
There were harsh words and resolutions in legislative 
bodies, and threats of Impeachment. Outside there were 
protesting mobs. Great legal minds were outspoken 
against the evil, but the case that fastened the practise 
on the country was Marbury v. Madison, decided in 
1803. 

The compelling logic of the great opinion of Chief Jus- 
tice Marshall has been admired universally. He grandly 
asserts that ‘‘ a legislative act contrary to the constitution 
is not law.” But the critic might ask, Would nof a decision 
of the Supreme Court contrary to the constitution have the 
force of law till reversed by the court? If so, why would 
not a congressional act contrary to the constitution have the 
force of law till repealed by Congress? Between the stately 
lines of the Marbury decision one does not at first suspect 
the bitter personal attack upon the new president, Jefferson, 
in what was really a violently partisan opinion.®^ To effect 
this purpose the merits of the case were considered first and 
the jurisdiction last. This was a departure from the usual 
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order in writing opinions. It has been pointed out by a 
great legal light that the law was misinterpreted that it 
might be declared unconstitutional.®" Another shows that 
the constitution itself was misinterpreted that another pos- 
sible view of the law might not be entertained.®" At least 
that was the result, no matter what the purpose. Compari- 
son with later cases reveals that Marbury had no vested 
right in his commission.'^ So from five points of view the 
opinion was at fault, and yet its compelling logic is said to 
remain unassailable. 

The Supreme Court of the United States declared a law 
of Congress unconstitutional for the first time in 1803, bar- 
ring a doubtful earlier case, and not again till the Dred 
Scott case, so justly criticized by President Lincoln, just 
before the Civil War." Since the Civil Rights decision there 
have been unfortunately many laws of Congress invali- 
dated." In exercising a very necessary power of reviewing 
state laws claimed to violate federal law, the same court 
has invalidated a great number," and among decisions of 
this class there have been lamentable mistakes. Yet the 
Supreme Court justices are often men of liberal, popular 
sympathies — not only great lawyers but statesmen. 
The chief criticism of judicial review is directed against 
state courts, notably in certain states where modern 
social legislation has been condemned by the judicial 
application of a discredited theory of government, and 
not by the actual provisions of the state constitutions 
concerned." 

The resplt of this enlarged judicial activity, for there 
have been hundreds of recent cases, especially under the due 
process clauses of federal and state constitutions, is that 
there has arisen a strong cry of protest. 

Of the remedies suggested to meet the evil, one was the 
proposition for the recall of decisions, made by President 
Roosevelt. Colorado alone adopted it, but in such a dis- 
torted form that the state supreme court rightly declared 
the amendment in violation of the federal constitution." 
A more widely adopted remedy is the recall of judges, but 
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this is more objectionable than the recall of deGisioiis, at 
least from the point of view of political science.®® The Ohio 
convention after hearing the proposition of President 
Roosevelt adopted a remedy of its own, that of substantial 
unanimity, meaning that only a unanimous court or one 
substantially unanimous may declare a law unconstitutional 
as violating the state constitution.®^ Other states are adopt- 
ing this successful measure for cutting down an abuse, A 
better remedy would be to copy the Swiss®- provision and 
prohibit the evil entirely, but, of course, retaining the neces- 
sary and legitimate exercise of judicial review as repeatedly 
explained.®® Probably a diseased condition, become chronic, 
may be most safely cured by the slow return to correct prac- 
tise, accompanied by improved legislative procedure and by 
an enlightened public opinion. 
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Haines, C. G,y Of . ctL, p. 342. Ransom, W. L., Majority Rule and the 
Judiciary (a defense of this remedy). 

Haines, C. G., 0:^. c/V., p. 341. 

Ibid,y p. 345. McBain, H. L., of, cit.y pp. 261 ff. 

^^YitictntyJ,yi,yGovernnwntinSwitzerlandy^,io^, 

Namely, the powers inherited from English precedent that courts may 
declare ultra mres ordinances of subordinate rule-making bodies. Also the 
application of this principle to state acts which conflict with the federal consti- 
tution, laws, or treaties. 



CHAPTER XXI 


SUNDRY FEDERAL RIGHTS IN FURTHERANCE 

OF JUSTICE 

Review of Justice through Judges Learned in the Law 

We have seen that the arbitrary power of jurors Is 
checked by judges and that the arbitrary power of judges 
is checked by jurors. Persons acquainted with the unrelia- 
bility of juries will agree with the author in the advocacy of 
an extension of the power of the judge in the finding of fact, 
but not so many would consent to an extension of the power 
of the jury In the finding of law, even under the direction of 
the judge, yet this is the legal practise of a number of states 
and the actual practise of many others. Perhaps there 
should be recourse to something like the old juries of at- 
taint,^ employed to punish jurors who violated their oaths. 
No doubt opinion would approach unanimity in support of 
a rule-making power in judges, and of every proposition for 
the enlargement of judicial authority and the enhancement 
of the honor justly due our judges. But when the author 
criticized the great American doctrine of judicial review the 
majority of thoughtful readers would register dissent. Stu- 
dents of American government, nevertheless, should know 
what the world doctrine, conceived of as the scientific doc- 
trine, is, and what are some of the arguments, from the 
point of view of world jurisprudence, against the American 
doctrine. Great lawyers who have been most active and 
successful In attacking the laws which in other advanced na- 
tions are approved, criticize the courts roundly for the in- 
consistency of their decisions and for not invalidating more 
laws. Humanitarians, on the other hand, criticize the 
courts for reactionary decisions, based on economic theories 
no longer held by enlightened peoples, but they do not ques- 
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tion that the power of veto rightfully exists in the courts. 
Yet great jurists, like Chief Justice Gibson^ of Pennsyl- 
vania, and Chief Justice Clark® of North Carolina, great 
teachers of law, like Dean Thayer * of Harvard Law School 
and Dean Trickett “ of Dickinson Law School, great states- 
men, like Madison ® who was more than any other person 
the father of the constitution, and Roosevelt ’’ who thun- 
dered against anti-social decisions, and notable leaders in 
both houses of Congress in recent years, are ranged on the 
side of the world doctrine. A political scientist who follows 
in their train is led not by numbers or names but to an inevi- 
table conclusion by the application of settled law to verified 
facts. Fear of democracy begat the American doctrine. 
But liberty and property are safest where there is a wide dis- 
tribution of wealth among an industrious and thrifty people, 
and a wide participation in government by a moral and in- 
telligent electorate. Faith in democracy, with a progressive 
correction of legislative methods, will restore to the politi- 
cal departments their rightful powers, and establish the 
judiciary, not in its assumed supremacy, but in an honored 
coordinancy. 

I. Sundry Procedural Rights 

I. Provision Against Unreasonable Searches and Seizures 

The indignation of James Otis in 1761 against the in- 
vasion of constitutional rights of the people by the imposi- 
tion of general warrants, known as writs of assistance, was 
somewhat qualified by the fact that resort to these writs 
was made necessary by the general resistance to the customs 
laws.® Shortly after this agitation in Boston there was a 
similar indignation in London against the invasion of pri- 
vate homes and private papers by a general search warrant 
which brought the arrest of John Wilkes, secret editor of 
a scurrilous paper, the North Briton. In his trial in 1765 
the warrant and its execution were held by Lord Camden to 
be totally s,ubversive of the liberty of the subject. Wilkes, 
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personally unwortby but representing the demand for pri- 
vacy in the houses, papers, and personal possessions of the 
people, became a hero on both sides of the Atlantic/ The 
Fourth Amendment of the federal constitution grew out of 
these two recent contests. It reads as follows : “ The right 
of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue, but upon 
probable cause, supported by oath or aiSrmation, and par- 
ticularly describing the place to be searched, and the persons 
or things to be sei2:ed.” Its meaning is plain that the people 
have a right to as great a degree of privacy in their homes, 
papers, and intimate personal possessions as is consistent 
with the welfare of society. It cannot mean that no arrests 
and seizures are to be made without warrant, for the neces- 
sity of such acts has always been recognized, but evidently 
the necessity must be clear. As in the case of rights previ- 
ously considered this right must not be so interpreted as to 
defeat the ends of justice and the enforcement of law. At 
the same time under the pretense of law enforcement there 
must not be unnecessary invasion of the privacy of the peo- 
ple. There is a vast amount of federal legislation on the 
subject, arising in connection with the customs, internal 
revenue, Indian service, counterfeit laws, the Harrison Nar- 
cotic Act, and now the Volstead Act. Every state but New 
York has similar constitutional provisions.^'^ 

The divergencies of interpretation do not arise from 
actual differences in the law. In Pennsylvania if an offi- 
cer believes from his own observation or from information 
or from sources so reliable that a prudent person, having 
due regard to the rights of others, would act thereon, and 
has reasonable and probable cause to believe that law is 
being violated in his presence, he may arrest without a war- 
rant.” In a M aryland case it was held that a sniff was as 
good as a warrant and that an officer was therefore justified 
in entering and seizing utensils.^^ In a Montana case a 
sheriff encountered the defendant carrying a handbag from 
which protruded a demi-john containing liquor, and ar- 
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rested him. This arrest and seizure were held to be legal.“ 
In a New York case the facts were almost identical, only it 
was a bottle sticking out from the defendant’s pocket, and 
in this case the court held that there was an unlawful inva- 
sion of personal liberty, since the bottle might have been 
empty.^* In a Wisconsin case a still more ludicrous situa- 
tion developed; the officer entered a soft-drink establish- 
ment with a warrant for the premises and not for the per- 
son. The defendant made a quick motion to his pocket 
whereupon he was searched and liquor found. The court 
held that this was a search without warrant in violation of 
the constitution and perhaps of Magna Charta as well.^® 
In the dissenting opinion of a Michigan case the justice de- 
claimed against uncontrolled espionage and police visita- 
tion, and asserted that the search of an automobile without 
a warrant was illegal. But in the famous case of Carroll 
V. United States it was decided by the Supreme Court 
through Chief Justice Taft that search without warrant of 
an automobile engaged in the illegal transportation of in- 
toxicating liquor is not prohibited by the 4th Amendment. 
In this case there was probable cause since the officers had 
reason to believe that the automobile carried liquor liable 
to seizure and destruction. Mr. Justice McReynolds in 
his dissenting opinion asked, “ Has it come about that 
merely because a man once agreed to deliver whisky, but 
did not, he may be arrested whenever thereafter he ventures 
to drive an automobile on the road to Detroit? ” Declama- 
tion upon the sacredness of constitutional rights is often a 
smoke screen for defiance of the constitution and the law. 

The greatest divergence between federal interpretation 
of the 4th Amendment and the usual state interpretation of 
similar provisions of state constitutions, turns on the admis- 
sion of evidence illegally obtained. Suppose officers stop 
an automobile, seize liquor, and arrest the persons in charge, 
and the court decides that the officers, when they made the 
search, did not have legal knowledge of the violation of 
law, and so the evidence was illegally obtained. May evi- 
dence, so obtained, be used against the defendants? The 
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constitutional provision was directed primarily at the gen- 
eral warrant as an instrument of oppression. There is no 
basis for the contention that evidence obtained in the course 
of illegal searches and seizures is inadmissible, since the 
Fourth Amendment makes no reference to the admissibility 
of evidence. Such evidence was freely admitted in England, 
and in America before and after the constitution was 
framed. For nearly one century after the adoption of the 
federal constitution, courts held, as had been the common 
law before, that the admissibility of evidence was not af- 
fected by the means employed in obtaining it. Then in 
1885 came the decision of Boyd v. United States,” which 
overturned the rule and gave a new interpretation to the 
search and seizure clause of the United States constitution. 
This decision is regarded as having been poorly deduced, in 
that it influenced subsequent decisions on a principle that 
was generally accepted and never doubted.” “ Thus the 
United States Supreme Court in the case of Marron v. 
United States” reaches a curious decision. It is that the 
4th Amendment prevents the seizure of ledgers and bills 
not described in the warrant, and the 5th Amendment pre- 
vents the use of evidence so obtained. Nevertheless the 
of&cers may arrest the person found in charge of the place 
and actually engaged in a conspiracy in violation of the law, 
and in arresting him they may seize the ledgers and bills 
used by him to commit the offense. Thus Marron who was 
brought into the case by the evidence of the ledgers and 
bills must have been delighted to find that the 4th Amend- 
ment protected him from the seizure of his papers and the 
5 th Amendment from their use as evidence against him, 
but he must have been sorely distressed to learn that the 
incidental seizure of his papers in connection with the arrest 
of his co-conspirator, found committing crime, made it legal 
to use this same evidence against him (Marron) and to 
send him to prison. But suppose the person in charge had 
fled to the roof and escaped, the evidence against the several 
conspirators could not have been used against them. In the 
more recent case of Olmstead v. United States,®** the wire- 
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tapping case, Mr, Justice Brandeis and other dissenting 
members of the court desired to apply the principle of this 
line of federal cases for the protection of the liquor ring 
at Seattle whose crimes were fastened upon them by the 
tapping of telephone wires, but Chief Justice Taft held that 
the mere tapping of telephone wires, off the premises of 
the accused, was not in violation of the 4th Amendment 
and that at common law the admissibility of evidence 
is not affected by the illegality of the means by which it is 
obtained. 

For the sake of consistency and in aid of law enforce- 
ment the federal courts might well return to the interpreta- 
tion, formerly given to the 4th Amendment and now given 
by most states to their own search and seizure provisions. 
“ The state rule, which is that courts are not bound to in- 
quire as to the means by which the evidence was obtained, 
as long as it is competent and pertinent, is based on the 
theory that the illegal search and the use of the evidence 
obtained as a result, are two separate transactions and are 
not to be associated. ... It is said that the law is not 
solicitous to aid suspected criminals to conceal the evidence 
of their iniquity, and that the whole system of espionage 
rests largely upon deceiving or trapping the wrongdoer into 
some involuntary disclosure of his guilt.” Says a state 
judge: ‘‘Courts do not impose an indirect penalty upon 
competent evidence because of illegality in obtaining it. 
An officer, if he acts outside of the scope of his authority in 
seizing tangible evidence, does not carry with him the sup- 
port of the ^government, but incurs personal liability. . . . 
He may be brought to court to answer for his wrong either 
civilly or criminally, but his misconduct ought not to hamper 
the government in the enforcement of laws and the preser- 
vation of order.” The author believes in the enforcement 
of law and by the same means that the whole world finds 
necessary to employ. Therefore he would say that sus- 
picion as well as knowledge is “probable cause,” and that 
unearthing a crime is proof that the officer had “ probable 
cause,” but if he is mistaken and disturbs the privacy of 
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innoceiit persons, let him pay ample damages and the gov- 
ernment indemnify him, if he acted in good faith, so that he 
will not lose his enthusiasm for law enforcement. As it is, 
officers frequently know who the guilty parties are in serious 
crimes in their city, but they have no legal evidence, and 
therefore may not search or seize, or even obtain a search 
warrant. The criminal continues to ply his trade. The 
4th Amendment should be so interpreted that the criminar 
loses his right of privacy. 

2. Provision A gainst Being Made a Witness 
Against One^s Self 

Blackstone remarks that it was to the honor of the Eng- 
lish rulers and of the English law that no such proceeding 
as the rack was ever allowable by the laws of England. 
There have been instances of extorted confessions in Eng- 
land, but they were in violation of the common law. Scot- 
land, on the Other hand, was a Roman law country and in 
conformity with that law permitted torture. This former 
continental procedure was said to arise from a tenderness 
for the lives of men so that no life should be taken on the 
evidence of a single witness. The actual English trial may 
not have been marred by torture, but when the consent to 
stand for trial was obtained by the so-called penance, early 
English procedure Is found to have been no more humani- 
tarian than the Roman. If the defendant claimed the ben- 
efit of clergy he was burned in the hand, but if he stood mute 
and so refused to plead, he was remanded to the prison, put 
in a low, dark chamber on his back, naked, an^ there was 
weighted down with iron heavier than he could bear, and he 
was given on alternate days three morsels of the worst 
bread or three draughts of stagnant water till he died. 
There were cases of this pressing to death where men, thus 
subjected to torment, lingered forty days. The purpose 
of this pressing was to compel the prisoner to plead so that 
upon conviction his lands would escheat to the king. The 
prisoner’s purpose in refusing to plead was to save his 
lands for his heirs.^^ The provision of the cpmmon law 
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that the accused should never be compelled to give evidence 
against himself, was a very crude contrivance to protect 
the accused from torture. In a humanitarian age the pro- 
vision against self-incrimination is not the appropriate 
means to the end desired. Now the very existence of this 
legal right not to give evidence almost compels third degree 
methods to complete the evidence against criminals in the 
police investigations. The controversial procedure of a 
common law trial is antiquated and ought to be obsolete.^® 
The inquisitorial procedure of the Roman law is natural, 
'fair, and effective. No torture or third-degree methods 
are necessary, yet the accused must answer the questions put 
to him in the preliminary investigation and he is protected 
by the presence of his counsel. So too in the formal trial it 
is to his advantage to speak out and put as favorable a con- 
struction upon every fact in his case as may be possible. 
The modern Roman law procedure is so devised as to give a 
just enforcement of a substantive law which is also modern, 
humanitarian, and just. The antiquated common law pro- 
cedure was so devised as to give undue advantage to the 
accused as compensation for the undue rigor of the former 
substantive law. Now the substantive law of England and 
the United States has been humanized and perhaps unduly 
softened, and yet the old procedural handicaps, besetting 
successful prosecution, are retained. It is too difficult to 
convict a criminal. 

What is the remedy? Repeal that provision of the 5th 
Amendment which reads as follows : “ Nor shall [any per- 
son] be compelled in any criminal case to be a witness 
against himself.” There are similar provisions in all the 
state constitutions. These should be repealed first. As a 
step in that direction very many states provide that the ac- 
cused has the right to be heard in his own behalf, and the 
Ohio constitution has made a very substantial advance in 
the direction of reform. It is that a person’s failure in 
criminal cases to testify may be considered by the court and 
jury and made the subject of comment by counsel. It may 
be predicted that this Ohio reform will find wide acceptance, 
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but, unfortunately, it may be that our constitutions will long 
retain their provisions against self-incrimination.^® 

3. Provision Against Double Jeopardy 

The 5th Amendment provides that no person shall be sub- 
ject for the same offense to be twice put in jeopardy of life 
and limb. The same act may constitute two distinct offenses. 
Thus the passing of counterfeit coin of the United States Is 
an offense against the United States, and the fraud upon a 
citizen of the state is an offense against the state. There- 
fore conviction and punishment for the one offense Is not a 
bar upon prosecution for the other. Again when a man 
commits assault and battery it is an offense against the peace 
of the state and may be also an offense against the peace of 
the city. The offender may be punished for both offenses, 
though there was but one act.“^ 

By the common law not only was a second punishment 
for the same offense prohibited, but a second trial was for- 
bidden. It Is a rule of the United States Supreme Court 
that a person has been In jeopardy when he has been regu- 
larly charged with a crime before a tribunal properly organ- 
ized and competent to try him ; certainly this is so after his 
acquittal. When a jury has disagreed and been discharged 
by the judge, a plea of former jeopardy will not be held 
good. The prosecution has no right of appeal In a criminal 
case when there has been a verdict of acquittal. Thus one 
trial and one verdict must, as a general rule, protect the ac- 
cused against any subsequent accusation of the same offense. 
But the accused upon conviction may appeal, ^nd when a 
new trial has been ordered he waives his plea of former 
jeopardy and may be found guilty of an offense of a higher 
degree than that originally found against him. 

Under the common law rule of double jeopardy does not 
the accused possess an unfair advantage against the prose- 
cutor, representing society? In prosecutions under the 
Sherman Anti-Trust law, under the Volstead law, or under 
the laws protecting federal property, as in the recent oil 
cases, we have spectacles of astounding acquittals or, at 
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least, failures to convict, when the weight of evidence 
against the accused was overwhelming. Ought not the 
prosecution as well as the defense to have the right of ap- 
peal? A reasonable protection against double jeopardy 
would remain, but its definition would be slightly modified 
by Congress in the interest of justice. 

4. Provision for a Speedy and Public T rial 

In the interest of the accused there is constitutional pro- 
vision for speedy trial. The author knew of a case in Michi- 
gan where a promoter was brought from Oregon on a 
criminal charge and detained a whole year in jail. He 
came before the examining magistrate about sixty times. 
The delays were due in part to his own counsel but more 
frequently they were due to the prosecution. Evidently 
there was an effort to wear him out and force a settlement. 
It was a discreditable use of the public prosecution in aid 
of private interests. In criminal cases delays come more 
generally from too great leniency to the counsel for the 
accused. This is one of the crying evils of American pro- 
cedure — interminable and costly delays.”® Yet there is 
constitutional guaranty of speedy trial. In all parts of 
our country bar associations, judges, and legislators are 
devising reforms that the speedy trials of England and 
Germany may be reproduced here so far as consistent with 
justice. 

It is also a constitutional right that trials be in public for 
the protection of the accused, that he may be assured fair 
dealing and^be not unjustly condemned. Yet in the interest 
of public decency it is often necessary to require that the 
young be excluded and also morbid persons, as far as pos- 
sible, who delight in the evidence of human depravity.®® 

5. Provisions for Information of Nature of Accusation, 

and for Compulsory Process for Obtaining Witnesses 

The importance of these guaranties is evident but ex- 
planation of the second only is required. Since the United 
States has jurisdiction throughout all the states the guar- 
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anty of compulsory process may be fully observed, but as the 
states have no jurisdiction beyond their own borders they 
frequently have difEculty in obtaining witnesses against the 
accused and would have the same difficulty in obtaining wit- 
nesses in his behalf. But frequently neighboring states, by 
compact or custom, require their citizens when summoned 
by a local magistrate of another state to appear and testify 
before the court in such prosecution upon payment for their 
time and expenses. This resort appears to be in the in- 
terest of the prosecution alone. There ought to be a simi- 
lar provision for the protection of the accused in state 
courts.®® 

6. Provision for Assistance of Counsel 

It is a universal principle of our constitutions, federal 
and state, that the prisoner shall be allowed a defense by 
counsel. When he is unable to employ counsel the court may 
designate some member of the bar to defend him at the ex- 
pense of the government. Even if no provision is made for 
payment at public expense it is nevertheless the duty of the 
designated counsel to give the accused unstinted service. 
No member of the bar may decline appointment. After 
engagement counsel may not withdraw from the case with- 
out the consent of his client and of the court. Every crimi- 
nal is entitled to be judged by the laws, and to this end the 
counsel must see that there is no conviction contrary to law. 
Yet the counsel must not give service inconsistent with his 
obligations to the court and to society. The main objective 
of one of the popular reforms of our day is to secure ample 
and competent legal aid to persons charged with crime and 
unable to secure such aid, by the creation of the new office 
of Public Defender.®^ In Mexico the impecunious defend- 
ant may select any member of the bar who practises in 
criminal cases and the government pays for the defense. 
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II. Limitations on the Judiciary for the Protection 
OF THE People 

I. Provision Against Excessive Bail 

The English are not so lenient as are the Americans in 
the matter of bail. Says Baldwin : “ The essence of bail is 
that the prisoner shall enter into an obligation, together 
with . . . others of pecuniary responsibility as his sureties, 
to appear whenever he may be called for in the course of 
the pending proceeding, on pain of forfeiting a certain sum 
of money.” In fixing the amount discretion may be exer- 
cised according to the gravity of the offense and the means 
of the defendant.^^ 

2. Provision Against Excessive Fines 

A difficulty sometimes arises in the imposition of fines to 
distinguish a series of acts constituting one offense from a 
series in which each act is a separate offense. A man was 
convicted of the violation of a city ordinance on 72 charges. 
He had destroyed that number of plants in less time than 
two hours. There was a fine of 10 dollars or 30 days in 
jail for each plant destroyed, making a total of $720 or six 
years in jail. On appeal the fine was declared excessive as 
the offenses were continuous, not really separate. But when 
a Vermont liquor dealer within three years shipped out 307 
consignments of liquor in violation of the prohibition law, 
he was fined $20 or one month in jail for each consignment, 
making a total of $6,000 or more than 25 years. This fine 
was upheld as not excessive as each violation was a separate 
offense.^® 

3. Provision Against Cruel and Unusual Punishment 

Where the whipping-post and the pillory have never been 
established or have long since been banished Cooley thinks 
they would be regarded as cruel and certainly unusual.®* 
Yet mere novelty does not condemn a method unless it is 
also cruel.®' Execution of the death penalty by electrocu- 
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tion was contested but was held to be not cruel m the consti* 
tutional sense. 

A statute for the sterilization of criminals was held to be 
constitutional in the state of Washington in 1912,®® but a 
similar law of New Jersey was held to be unconstitutional in 
1913.®^ Some sixteen states or more have passed laws for 
the sterilization of criminals or defectives or both.®® Four 
states passed such laws in the year 1925.®® In Washington 
where the law is frankly punitive and not enacted as a 
health measure there has been an energetic attempt to en- 
force the law. California reports many operations on the 
insane and Wisconsin reports a number on the feeble- 
minded. There is a division of opinion among men of sci- 
ence as to the value of this method of fighting crlme.^° The 
United States Supreme Court has given it legal approval/^ 

4, Impeachment by Two-thirds of Senators Present 

The last three provisions are limitations on the courts, 
enforced by the courts, and they are also limitations on the 
legislatures, enforced not by the legislatures on themselves 
but by the courts through their assumed power of judicial 
review. Impeachment is a judicial power conferred by the 
constitution upon the legislature. The House of Repre- 
sentatives acts as the grand inquest or grand jury, impeach- 
ing officers of the government, and the Senate acts as the 
high court of impeachment or trial jury, though the Senate 
insists that it sits not as a court but still is the Senate. Yet 
this function is not altogether judicial; it is partly political 
In its nature. 

When judges become determiners of policy, declaring 
laws unconstitutional, they are assuming the functions of the 
political organs of government, and they make themselves 
liable to political attack. Yet a political attack upon judges 
through impeachment is a most unsatisfactory method of 
removal, since it is almost impossible to obtain a two-thirds 
majority of the senators present. Senators who resent the 
encroachments of the judiciary, can seldom bring themselves 
to charge a judge with high crimes and misdemeanors be- 
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cause of such encroachments. According to Gooley there 
had been up to his time at least two such cases, impeachment 
“ as criminals for refusing to enforce unconstitutional en- 
actments,” as he puts it.*" He cites the impeachment in 
effect of the Rhode Island judges in 1786, for refusing to 
enforce a legal tender law passed by the legislature. The 
legislature refused to reelect them when their terms expired 
at the end of the year, and “ more pliant tools ” were chosen 
by whose assistance the paper money was forced into circu- 
lation. In 1808 two judges of Ohio were impeached for 
declaring a law unconstitutional under both the federal and 
state constitutions, but the trials resulted in acquittal. 

In 1926 the Senate of the United States sat as a high 
court of impeachment for the tenth time, but there have 
been of these ten trials only four convictions or the equiva- 
lent of the same, and these four removed from olEce have 
been judges.*" Though other federal judges are now threat- 
ened with impeachment, the number of removals of judges 
from 1789 to 1929 is so small as to be quite negligible. 
Though the terms of state judges are generally for years 
and not for life, and there are in 21 states other methods 
of removal of judges than conviction on impeachment, yet 
it has been said “ that impeachment and legislative re- 
moval do not work, and that unfit judges have remained 
on the bench because no other modes of removal were 
available.” ** 

But if impeachment does not work, it may be said with all 
assurance that good judges are not made by checks upon 
their strictlj judicial functions in the hands of political de- 
partments, and are not made by impeachment, or legislative 
removal or recall of judges, but good judges are made by 
good appointments and then by independence secured by 
permanence of tenure and by assurance of undiminished 
salary ; good judges are made by minds that are clear, steady, 
and clean, by the hearty support of an upright bar, and by a 
public opinion that is informed, critical, and fair. A lesson 
to be learned by everybody is on cooperation; a lesson to be 
unlearned by everybody is on encroachment and obstruction. 
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CHAPTER XXII 


DUE PROCESS OF LAW: PROCEDURE 

I. Relation of Due Process to the Procedural Rights Al- 
ready Considered 

Our treatment of jury trial and of the various procedural 
guaranties in the preceding chapters must have convinced 
the reader of the great importance of procedure in every 
age, and of the special stress put upon it by our constitution 
makers. The interest of the people primarily is in justice, 
and only as means to that end are they interested in govern- 
mental procedure. Therefore as government tends the 
more perfectly to record the will, intelligence, conscience, 
and kindly feeling of the people, and the more the agencies 
of the people are trusted by them, the less are they insistent 
on mere form and the more they demand the substance. 
Yet in primitive times the insistence on form was so great 
that the substance of justice did not seem to matter. Thus 
says Vinogradoff,^ speaking of the early tribal law : “ Unless 
the ceremony was performed exactly according to custom 
and in the presence of witnesses, the donation or sale did not 
hold good. The spoken formulae of different acts in law 
were strictly fixed and a slip in their utterance would cause 
a breakdown in the act.” In our day if the chief Justice mis- 
quotes the oath prescribed by the fundamental law for the 
president to take, it matters nothing at all, and only a child, 
listening in, calls the chief justice to task.^ Holland, speak- 
ing of the modern interest in procedure, has this to say: 
“The true interest of the topic of Procedure is derived, 
first, from the close connection which may be traced between 
its earliest forms and the anarchy which preceded them, and 
secondly, from the manner in which the tribunals have con- 
trived, from time to time, to effect changes in the substance 
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of the law itself, under cover of merely modifying the meth- 
ods by which it Is enforced.” ® The overwhelming impor- 
tance of due process In the judicial interpretation of our con- 
stitutions is not in the due procedure which was certainly 
the main purpose of the framers and possibly their only pur- 
pose In prescribing this guaranty; the present importance of 
due process is what the judges have read into the constitu- 
tions by the judicial amplification of due process to make it 
include an undefined and limitless substantive right. Due 
process, however, as due procedure has very real impor- 
tance, and that is the subject of the present chapter. 

2. The Definition of Due Process 

The words “ due process of law ” and the protection 
connoted by them are traced back to Magna Charta. The 
Latin of the section, most prized of all this fundamental 
charter of liberties, may be translated as follows : “ No 
freeman shall be taken and imprisoned or disseized or 
exiled or in any way destroyed, nor will we go upon him nor 
send upon him, except by the lawful judgment of his peers 
and by the law of the land.” * Our attention is directed to 
the closing phrases, “ except by the lawful judgment of his 
peers and by the law of the land.” Suppose we paraphrase 
these words in the light of the customs of the realm In the 
year 1215. “When a subject is charged with crime by a 
grand jury, or is tried on a criminal charge by compurgation, 
ordeal, or wager of battle, or when in a civil proceeding he 
is tried either by petit jury or by one of the older forms of 
trial, he shall be tried by equals ® or superiors, never by infe- 
riors, as a knight by villains, and his trial shall be by the 
settled usages and previously existing law and not according 
to arbitrary pronouncement of royal will.” The people 
were taken into partnership in the enforcement of law, and 
the law was the customary law, the good old laws of the 
kingdom which every king at his coronation took oath to 
preserve. Ordeal suddenly dropped out of the picture in 
the next year, 1216.® Compurgation faded away, but the 
last faint traces of it were not removed from the law till 
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1827.’' Wager of battle in course of time became obsolete, 
but was not abolished by statute till 1819.® Trial by petit 
jury became the ordinary method in both civil and criminal 
cases. In the time of Edward III there was already a high 
development of the law on its procedural side, and the terms 
employed to describe legal procedure were due process of 
law and due course of law.® As the emphasis was upon pro- 
cedure in stipulating for the judicial settlement of disputes, 
about the year 1354 in one of the frequent confirmations of 
the Great Charter the phrase “ due process of law ” was 
used in place of the vaguer “ law of the land.” The little 
Latin word vel which had the two meanings of “ and ” and 
“ or ” came to mean “ or ” in this section,^^ so the closing 
phrases of the section came to be translated, “ except by the 
lawful judgment of his peers or by due process of law.” 
As there were other methods of trial than by jury, the mean- 
ing of the guaranty came to be that a subject, charged 
with crime, was entitled to indictment by grand jury and 
to trial by petit jury, and a subject, made defendant in a 
civil proceeding, was entitled to a jury trial or other 
trial equally recognized as a duly established legal pro- 
cedure.^® Every person in the protection of his life, liberty, 
and property was entitled to due process, that is, to due 
procedure.^® 

This guaranty was conceived to be, first, due process in 
courts of justice.^* But private persons, exercising self-help, 
and officers of government, enforcing the law, were answer- 
able to the courts for due process, a procedure prescribed 
by law. Was Parliament answerable to the judges for due 
process in its proceedings? Parliament was the king, acting 
with the advice and consent of his lords and commons. It 
was in theory the general assembly of the nation, exercising 
law-making power, not as in the time of Magna Charta 
when there was no Parliament and when the king with his 
council was regarded as finding, not making, law. Not only 
did Parliament make law, it upon occasion supervised the 
execution of the nation’s will, and, as the High Court of 
Parliament, it exercised judicial power. While it was the 
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duty of Parliament to observe due process, it was the judge 
of its own procedure, and what it declared to be the law, was 
the law. Although Chief Justice Coke would have made 
the common law judges superior to Parliament, by his pro- 
posed judicial veto, his doctrine was not the dominant one 
at any time, certainly not in the year of our Revolution, 
1776.^' His doctrine was not the law in Great Britain and 
her colonies. When the legislatures became parliaments of 
independent states, were the legislatures answerable to the 
judges for due process, due procedure? No, not till made so 
by their constitutions. 

Virginia in her bill of rights, adopted June 12, 1776, had 
a section devoted to the procedural rights of persons 
charged with crime and closed the section with the following 
general provision : “ that no man be deprived of his liberty, 
except by the law of the land, or the judgment of his 
peers.” It is difficult to see in this provision a limitation 
on legislative procedure. In September of the same year 
the Pennsylvania convention closed its labors and adopted 
a section almost identical with the section quoted from the 
Virginia constitution. Pennsylvania created a council of 
censors as special guardians of the constitution,^’ so it could 
not possibly be said that the framers intended the judges to 
veto laws as violating the law-of-the-Iand clause. The Fifth 
Amendment of the federal constitution marked the entrance 
into our constitutions of the words “ due process of law.” 

A provision, like those noted in state constitutions, for the 
protection of persons charged with crime, toward the end 
inserts the ^following general statement: “Nor [shall any 
person] be deprived of life, liberty, or property, without 
due process of law.” This is a limitation upon the federal 
government, clearly upon its courts. In Imitation of 
the federal constitution most new state constitutions 
prefer “ due process ” to “ law of the land.” Finally 
the 14th Amendment includes a due process clause 
as a limitation upon the state governments, and all their 
departments. 

While thjs review of the equivalent phrases “ law of the 
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land” and “ due process of law” has traced their history 
briefly from 1215 to 1868, and demonstrated by the usual 
connection with other phrases that due process means due 
procedure and frequently means legally established judicial 
procedure, yet we cannot dogmatically affirm that the words 
“due process ” have no other meaning, and such definition 
as we have reached is meager indeed. Let us seek defini- 
tions oufside of constitutions in great authorities. Webster 
said of due process, identifying it with the law of the land : 
“ By the law of the land is most clearly intended the general 
law, a law which hears before it condemns; which proceeds 
upon inquiry and renders judgment only after trial.” 
Webster’s definition admirably defines due process in a court 
of justice, but does it define due process in a legislature in 
the passage of a tax law ? The Supreme Court in Twining 
V. New Jersey says of due process : “ Few phrases in the law 
are so elusive of exact apprehension as this. . . . This 
court has always declined to give a comprehensive definition 
of it, and has preferred that its full meaning should be 
gradually ascertained by the process of inclusion and exclu- 
sion in the course of decisions of cases as they arise.” 
Professor Corwin of Princeton has said of due process, 
almost paraphrasing these words of the Supreme Court: 
“ The truth of the matter is that the modern concept of due 
process of law is not a legal concept at all; it comprises 
nothing more or less than a roving commission to judges to 
sink whatever legislative craft may appear to them to be, 
from the stand-point of vested interests, of a piratical 
tendency.” ^ , 

Suppose we give up the quest for a definition of due proc- 
ess in the entirety of its meaning, and seek only a definition 
of due process as procedure. Then we find an excellent 
definition, made by the brilliant legal writer, William L. 
Ransom,®® the friend of Roosevelt. It is : “ That a man’s 
life, liberty, or property shall not be taken except by a pro- 
cedure in accordance with the fundamental ideas of fairness 
and regularity which obtain in Anglo-Saxon jurisdictions, 
which, of course, involves due notice, an opportunity to be 
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heard and some regularity of course of action.” This defi- 
nition clearly defines due process as due procedure in courts 
of justice, according to the present, liberal interpretation 
of our judges. But it does not quite adequately define due 
process in the summary action of executive officers. And its 
reference to notice and hearing does not exactly fit the 
recognized methods of legislation. It describes judicial 
process, but the definition does not meet the necessities of 
legislation and administration. 

3. Formal Constitutionality of Statutes 

There is a due process of law required of Congress, even 
though the 5th Amendment may not supply it. The elabo- 
rate directions of the federal constitution for the legal exer- 
cise of the powers of Congress and the prohibitions and 
limitations upon Congress as to methods, constitute a legal 
procedure imposed on Congress. Determinations of ques- 
tions of this kind are known abroad as decisions on the for- 
mal constitutionality of statutes. The question, constantly 
recurring, is. Has the legislature observed the procedure 
laid down in the law for the exercise of its powers ? Have 
the commands of the constitution as to procedure been 
obeyed in the passage of acts? Are the acts formally con- 
stitutional? In monarchical Germany the Kaiser had no 
veto upon legislation, but questions of formal constitutional- 
ity were decided by him, and his decisions were final upon 
the courts.^® This imparted a degree of certainty that pub- 
lished laws were really such, and that no spurious laws were 
imposed upon the people which had not been regularly 
passed by the two houses. After the passage of the Parlia- 
ment Act of 1911 a procedure was required for money bills, 
different from the procedure for other acts. It might be a 
very debatable question sometimes as to what procedure was 
required. Decisions of this character were committed to 
the Speaker of the House of Commons, and his action binds 
the courts.^^ The framers of our federal and state constitu- 
tions may too confidently have relied upon our legislative 
bodies so organizing as to prevent procedural violations of 
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the constitutions. Such violations in the mad rush of busi- 
ness sonietimes occur, sometimes by collusion of certain 
members of the clerical staff. In such cases the mistake may 
not be noted till in a private litigation the discrepancy be- 
tween the constitutional requirement and the journal record 
of the actual procedure is brought to light. Then the judge 
makes the comparison and properly declares the law uncon- 
stitutional. He is not pronouncing an act, regularly passed, 
invalid, and so setting up the judicial determination against 
the legislative. He is pronouncing a published act invalid 
because it was never passed. He is cooperating with the 
legislature in protecting it and the people from fraud. Yet 
it would make for greater efficiency in legislation if the presi- 
dent and governors were given the power and duty of deter- 
mining the formal constitutionality of statutes. 

Our conclusion, as to formal constitutionality, is then that, 
in the purpose of the framers, Congress is bound in its own 
procedure not by the 5th Amendment but by the many pro- 
cedural requirements laid down in the body of the constitu- 
tion, and that Congress is the authoritative interpreter of 
the procedure thus imposed. In the absence of such authori- 
tative interpretation when published acts were never really 
passed by Congress the courts properly declare them to be 
null and void. But we must not confuse history and science 
with the actual present custom. By the assumed power of 
judicial review the courts have made themselves the final 
authorities upon the procedure imposed by the constitution 
on Congress and they hold that Congress is bound by the 
due process clause of the 5th Amendment.^® We must re- 
member also that by the due process clause of the 14th 
Amendment all departments of the state governments are 
bound. 

4. Jurisdiction, Notice, and Hearing Essential in Courts of 

Justice 

While Congress is bound by the procedure laid down in 
the constitution and state legislatures are bound by the 
procedure laid down in state constitutions, when not over- 
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ruled by the supreme law of the land, due process in courts 
of justice is of far greater importance than legislative pro- 
cedure, and yet the constitutions that guarantee due process 
in courts of justice assume that the people know what is 
guaranteed and do not define the term. All the great docu- 
ments from 1215 to 1868 employed the terms law of the 
land, due course of law, and due process of law with primary 
reference and almost exclusive reference to courts of justice, 
and the content of the idea was principally, if not wholly, 
the legally established procedure of courts of justice. We 
have noted the definitions of Webster and Ransom but now 
we must attempt to analyze into its essential elements due 
process of law, in the sense of due procedure, in courts of 
justice. 

Due process has always been associated in the minds of 
the people and in the historic documents as closely related 
to jury trial.“ A long line of federal decisions made jury 
trial an essential clement of due process in appropriate cases, 
but after the adoption of the 14th Amendment with its due 
process clause, it would be difficult to maintain this essential 
connection of due process with jury trial, unless the federal 
jury system were imposed on the states, and this was not 
intended. Many states had modified the common law jury 
system. Finally Congress guaranteed due process to the un- 
incorporated territories, but not jury trial. Therefore to 
avoid confusion it was found best to regard the rights to 
jury trial and to due process as quite separate.^^ Ransom’s 
definition is therefore made in the light of these more recent 
decisions. , 

If due process does not include jury trial, and by inference 
does not include other specific procedural requirements laid 
down in the constitution, what are its elements? The first 
to be named, though not specifically mentioned by Ransom, 
is jurisdiction. If you sue a person to require him to pay a 
certain sum of money or to perform a certain act, the court 
must have gained control over his person. This is consid- 
ered to be the case if he is domiciled in the state and is 
served with the process of the court, or if he consents to 
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subject himself to its jurisdiction.^® If a judgment is sought 
concerning property, such as land, the property must be 
within the state, and jurisdiction is thus obtained though the 
residence of the owner may be unknown.®® The courts 
greatly differ in the jurisdiction as to subject matter which is 
assigned to them by law, but when a state law gives a judge 
too great Interest in the conviction of persons charged with 
crime, through sharing in the fines imposed, the right of 
the defendant to an Impartial judge is violated.®® The 
United States Supreme Court decides that the accused Is 
deprived of due process of law. The Morse brothers were 
arrested in Massachusetts and Connecticut and were passing 
through New York on the way to Washington to stand trial 
there when they were taken from the train by a United States 
marshal upon bench warrants Issued on federal indictments 
charging them with fraudulent use of the mails. The high- 
est court decided that when one is indicted in two federal 
courts he could not complain of any violation of comity from 
the refusal of one court to respect the jurisdiction of the 
other.®®- 

Not only must there be jurisdiction, there must be notice 
and hearing,®® the opportunity of a hearing. Once due proc- 
ess meant common law procedure ; now it means any regular 
procedure that gives a fair trial.®® An effort was made to 
cancel the oil lease of an infant Indian, made by his mother 
as guardian, on the ground that there was no notice of 
her appointment to this infant of tender years, but the court 
decided that as the young child was in the custody of the 
mother the requirement of notice by the judge to the child 
was purely formal and there was no denial of due process.®* 
A Seattle lawyer supplied his clients in the county jail with 
narcotics. The absence of the required stamps from a nar- 
cotic drug store was prima facie evidence of his violation of 
the statute. At his hearing the burden of explaining and 
justifying his possession of the narcotics was held not to be 
a violation of due process.®® 
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5. Summary Extra-judicial Remedies May be Due Process 

In certain cases where usage had become settled before 
the constitution was adopted, such settled usage was held to 
be due process even without notice and hearing. Reference 
is made to the seizure and sale of the property of federal 
customs collectors who were indebted to the government. 
There had been no notice or hearing yet there was no viola- 
tion of due process.®® 

A person’s property which has been used for illegal pur- 
poses or which has become a nuisance may be destroyed 
without judicial inquiry. This is done in the case of nets, 
used in illegal fishing, and gambling paraphernalia.” Dis- 
eased cattle may be killed. Houses in the path of conflagra- 
tion may be pulled down. Unwholesome meat, decayed 
fruit, and obscene books may be destroyed by officers with- 
out violation of due process. Yet if there has been no 
violation of law the owner may replevy his property or he 
may sue the officer for the value of the property when it has 
been destroyed.®® 

6. Administrative Boards May Exercise Legislative and 

Judicial Functions Without Violation of Due Process 

When a legislature prohibits the killing of game at certain 
seasons or when it regulates the hours in certain occupations, 
it is not necessary to give a hearing to the parties affected by 
the legislation. So too the legislature may give over the 
details of such legislation to a commission, and such com- 
mission is no more bound to give notice and hearing than the 
legislature would be, so far as these rules and ordinances are 
concerned.®® Such an administrative board may also per- 
form judicial functions. Due process of law does not re- 
quire that judicial functions shall be limited to the judiciary.*® 
The administration of the land system, the determination of 
lands benefited by irrigation schemes, the value of property 
taken for public use, the elassification of mail, exclusion of 
fraudulent matter from the mails, and the appraisal of im- 
ported goods are all illustrations of cases where determina- 
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tion of facts is made by administrative boards. A striking 
illustration of this was the exclusion of the Ghinaraan Ju 
Toy who claimed to be American-born. As to this ques- 
tion of fact the Department of Labor decided that he was 
not a native-born citizen. When Ju Toy took his claim to 
the Supreme Court the decision was that this determination 
of fact was due process and that Ju Toy was not entitled 
to a judicial trial. 

7. Yet the Final Decision upon Questions of Law in Admin- 
istrative Cases is in the Courts 

One of the demands of modern civilization is governmen- 
tal regulation of all sorts of activity, especially when it is 
business affected with a public interest. The legislatures 
cannot make detailed rules which may be quickly changed 
as circumstances require. The courts cannot give decisions 
in such matters quickly and cheaply. Therefore administra- 
tive boards are necessary. These commissions exercise ex- 
ecutive, quasi-legislative, and quasi-judicial functions. But 
you will note that the laws creating the commerce commis- 
sion, the trade commission, the reserve bank board, and 
many other bodies all provide for appeal to the courts on 
questions of law. These bodies may decide questions of fact 
finally, but the interpretation of law may be appealed to the 
courts. This is in accordance with the English precedents 
which we inherited. There courts always had power to 
bring before them the executive officers and to punish them 
for the violation of law as the judges found the law to be. 
The judges always had the power to invalidate the ordi- 
nances of subordinate rule-making bodies. The judges have 
the power to pass upon the procedure of these subordinate 
bodies and executive officers and determine as to its con- 
formity with law. 

Very few cases have gone to the United States Supreme 
Court in recent years on the jurisdiction, notice, and hearing 
in courts of justice, unrelated to decisions of administrative 
bodies, but a multitude of cases have involved the jurisdic- 
tion, notice, and hearing in administrative bodies exercising 
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quasi-judicial powers. A state legislature may by statute 
create a road district*^ through a local body exercising 
delegated legislative power, without providing for a hearing 
of property owners within the proposed district. This is an 
exercise of legislative power, and there is no violation of 
due process. Yet if a state legislature requires non-resident 
users of its highways to designate a state oiBcial to receive 
service of process in actions against such non-residents, the 
statute is not valid if it does not provide that all such accused 
non-residents be notified of the proceedings, even though 
all such persons are actually notified.^® Would it not have 
been better had the court read into the statute the require- 
ment to which the official had actually conformed, for this 
decision permitted a victim to suffer without compensation 
by the wrongdoer? The Interstate Commerce Commission 
may exercise the quasi-legislative power of imposing demur- 
rage charges as penalty for detention of cars, and the pub- 
lication of the tariff of charges is notice to the shippers.^* 
Here is no violation of due process. In another case a tax- 
payer complained that he was not given notice and oppor- 
tunity to be heard on the original assessment of the value 
of his property for purposes of taxation, but after assess- 
ment he was permitted to appear and be heard on the ques- 
tion of valuation before arbitrators whose decision was final. 
This, it seems, was an administrative determination of fact 
and was due process.*’ In still another case property was 
condemned for a road by eminent domain. Though no 
hearing on property damages was given by the county com- 
missionersj^ an appeal to the courts was permitted within 
thirty days for review of damages. This provision for 
judicial hearing on the amount of damages in eminent 
domain rendered the proceeding due process.*® In these and 
many other cases there was appeal to the highest court to 
determine if due process in the sense of due procedure had 
been observed. 

* Vinogradoff, Sir Paul, Outline of Historical Jurisfrudence, Vol. I, 
Tribal Law,” p. 364, 

^ Public Ledger^ Philadeipbia. 
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CHAPTER XXni 


DUE PROCESS OF LAW: SUBSTANTIVE RICH' 

I. Review of Due Process as Due Procedure 

We have seen that primitive law always emphasized tl: 
importance of procedure. Forms and ceremonies were nc 
only essential, they were frequently picturesque memorla 
of a still more primitive state of society. Thus the ear 
Romans began a law suit with a mimic battle and the Inte 
position of the magistrate in the name of the law.^ Accon 
ingly Magna Charta, standing at the forefront of Englis 
statutes, made much of procedure. Yet there is a vagu 
ness in the terms employed which makes difficult the offi( 
of the expositor,^ What is the meaning of ‘‘ lawful judj 
ment of his peers/’ the peers of a freeman charged wit 
crime? Some have thought it meant judgment in the king 
court before the whole body of peers of the realm, tl 
barons giving judgment on a baron.® Even to-day a peer c 
peeress, charged with high crime, like treason or felon 
is tried in the High Court of Parliament, only peers atten 
ing, or in the court of the Lord High Steward, to which a 
the peers of Parliament are summoned. This privilege 
not granted w'hen the charge is of a lesser crime/ But tl 
judges w^ent about the country on circuit in the period c 
Magna Charta; their courts were equally king’s courts, an 
the judgment was by peers in the sense of equals.® In tl 
course of time this came to mean jury trial, as we ha\ 
seen. So too there was a vagueness in the meaning of th 
phrase by law of the land/V® It might mean by a proa 
dure previously established by law, or in conformity wit 
preexisting law, whether procedural or not. When th 
phrase was changed to “due process of law” there ws 
evident emphasis on procedure, perhaps to the excluslo 
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of all else. Sometimes judges, not willing to change provi- 
sions of the common law which had become firmly estab- 
lished, were able to evade its application in a particular case 
and so prevent injustice by procedural legerdemain. This 
method in time might be so extended that a law would 
have such narrow application as to be practically obsolete, 
or might become entirely so. Therefore it was possible on 
rare occasions to give a more expanded meaning to due 
process than due procedure, and there was the danger of 
reading into due process a vague, esoteric meaning under 
cover of which judges might extend their powers beyond 
their proper functions. This development was prevented in 
England by the establishment of the doctrine of parlia- 
mentary sovereignty. In the colonies, on the eve of the 
Revolution, there was the menace of Coke’s dicta, as in- 
terpreted by Otis, being adopted as a fundamental principle 
of government. The actual wording of the early constitu- 
tions does not indicate that the framers lost their cunning. 
They imposed many procedural requirements, based on ex- 
perience, upon the legislatures. They imposed upon the 
agencies of law enforcement, whether judicial or adminis- 
trative, the requirement of due process of law or law of 
the land. These phrases wouldmean in 1776 just what they 
had come to mean in the English common law and the 
colonial common law in that year, a procedure based on 
settled usage, or established custom, or statute, a procedure 
subject to amendment by statute. 

2. Distinction Between Adjective Right and Substantive 
Right, and Definition of Due Process as 
Substantial Justice 

A man’s right to life, liberty, or property is a substantive 
right. For the protection of his life, liberty, or property his 
right to a procedure which accords with the fundamental 
ideas of fairness and regularity is an adjective right. This 
distinction is brought out in the English case of Poyser v. 
Minors, in the decision of which the court defines procedure 
as “the mode of proceeding by which a legal right is en- 
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forced, as distinguished from the law which gives or defines 
the right, and which by means of the proceeding the court 
is to administer — the machinery as distinguished from its 
product.” ^ 

Strangely enough due process, which in 1776 was a pro- 
cedural right, an adjective right, and practically nothing 
else, and was a limitation upon the king, acting through his 
judges and his administrative officials, has since 1776 and 
in this country become a limitation on the legislature, 
the executive, and the judiciary, and it has further been 
extended to include substantive right as well as adjective 
right. 

In the preceding chapter we examined Ransom’s defini- 
tion of due process as due procedure. To this we must add 
his definition of due process as substantial justice. Due 
process requires, “ That property shall not be taken by any 
legislative act which violates fundamental ideas of morality 
and justice, keeping in mind the paramount public interests 
which may be involved.” ® This definition is skillfully drawn 
from the opinions of the judges, but the courts themselves 
refuse to define due process. That is, they refuse to define 
due process as a substantive right and a limitation upon the 
legislatures. They are quite free to define due process in 
courts of justice which there retains its earlier character as 
an adjective right, as due procedure. Mr. Justice Sanford 
recently gave such a definition, first quoting from an earlier 
opinion and then adding words of his own. He said : “ The 
words due process of law, when applied to judicial proceed- 
ings, ‘ mean a course of legal proceedings according to those 
rules and principles which have been established 'in our sys- 
tem of jurisprudence for the protection and enforcement of 
private rights.’ ° They require a proceeding which, observ- 
ing the general rules thus established, follows forms of law 
appropriate to the case and just to the parties to be affected; 
and which, whenever it is necessary for the protection of the 
parties, gives them an opportunity to be heard respecting the 
justice of the judgment sought.” “ Mr. Justice Sanford is 
describing a procedure which consists of a series of steps, 
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each devised for the purpose of bringing justice to the par- 
ties. If each step is taken in conformity with the law and in 
good faith, the decision is valid, even though the result 
would be considered unjust by any normal person.“ Yet 
if a legislature follows every procedural step with exact con- 
formity to constitution, statutes, and rules, and equally acts 
in good faith, and passes a law which the enlightened coun- 
tries of the world regard as the very embodiment of justice, 
a court may declare such law in violation of due process, 
because not conforming to the court’s conception of justice. 
The legislature is judged not by its procedure but by its 
product, and due process is said to be violated. A court is 
judged by its procedure, and not by its product, however 
unjust, and this is said to be due process.^^ 

3. The Guaranty of Due Process in the ^th Amendment as 
a Limitation on the Federal Government 

We have seen that the constitution contained definite 
procedural limitations on Congress. It is difficult to see that 
the 5th Amendment, due process clause, as requiring due 
procedure, could make any additional requirement as mere 
procedure, unless it could be interpreted as requiring Con- 
gress to follow its own laws on procedure. Surely each 
house could change its own rules as it pleased.^® We must 
realize that Ransom’s definition of due process as a sub- 
stantive right, applying only to Congress and not to the 
courts, was reached at the end of a long development which 
we are about to trace. The due process clause of the 5 th 
Amendment guaranteed that the executive could take life, 
liberty, of property only by methods generally recog- 
nized as regular and the federal courts could do this only 
as they met the requirements of jurisdiction, notice, and 
hearing. 

The new conception of due process as a substantive limita- 
tion on the legislature appears to have achieved its first vic- 
tory in actually declaring a law unconstitutional as violating 
due process in the sense of substantial justice in the case of 
Wynehamer v. People, in the New York Court of Appeals 
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in 1856.^^ A State prohibition law was declared unconstitu- 
tional as violating due process, not because It was irregularly 
passed, but because it destroyed vested rights in liquor. 
Many other states in that period were passing similar laws, 
and the laws were upheld by the courts. This Wynehamer 
decision was a black sheep and was in general disrepute.^® 
Yet it strikingly resembles the case of Marbury v. Madison. 
Judged by every concrete standard the great decision of 
Marshall 'was erroneous, but as a philosophical argument 
upon a hypothetical case it was magnificent, and it fastened 
judicial review on the country. So this Wynehamer case was 
repudiated as an authority on the police power In relation 
to vested rights, but In its discovery of due process as a pos- 
sible weapon to be used against legislation, as an elastic 
yardstick by which legislation could be measured and found 
wanting, it has been equally fruitful with Marshall’s de- 
cision.^® In the early case of Calder v. Bull/^ Mr. Justice 
Chase of the United States Supreme Court declared: ‘‘I 
cannot subscribe to the omnipotence of a state legislature, or 
that it is absolute and without control, although its authority 
should not be expressly restrained by the constitution, or 
fundamental law of the state.” He Is proclaiming the power 
of courts to nullify state laws, not because they violate the 
state or the national constitution, but because they violate 
the fundamental principles of free government. The court 
withdrew from this untenable position, but now the Wyne- 
hamer case suggested that the due process clauses of the 
federal and state constitutions could serve the same purpose 
as the nebulous law’' of nature and do it more effectually, as 
now it could be said the constitution was violated. 

Accordingly in the very next year Chief Justice Taney in 
writing his opinion in the case of Bred Scott v. Sanford, 
grasped at this straw, presented by the state case, but due 
process was given very minor consideration and the other 
judges did not refer to it at all/® Taney held that the 
Missouri Compromise Act was unconstitutional as violating 
the due process clause of the 5th Amendment by taking the 
vested rights of slave holders/® This decision was regarded 
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by Lincoln and the Republicans as monstrous. This de- 
cision was reversed by the war and the war amendments. 
In the case of Hepburn v. Griswald,^ 1870, the Supreme 
Court declared the legal tender act unconstitutional because 
not appropriate means to carry out a power committed to 
Congress, contrary to the spirit of the constitution as im- 
pairing the obligation of contracts, and finally in violation of 
the due process clause. This was another bad decision and 
was reversed by the Supreme Court in two years.“^ In 1898 
Congress passed a law making it a criminal offense against 
the United States for an officer of an interstate carrier to 
discharge an employee because of membership in a labor 
union. In the case of Adair v. United States in 1908 this 
law was held not to be authorized by the interstate commerce 
clause, and to be positively bad, because it conflicted with 
a specific provision of the constitution, the due process 
clause of the 5 th Amendment. How specific the provision 
is we have seen. The regularity of the procedure in passing 
the act was not contested. It violated due process as sub- 
stantial justice. One hundred and eighteen years had been 
required to fasten this definition of due process upon the 
5th Amendment.^® 

4. The Guaranty of Due Process in the 14th Amendment 
as a Limitation on the State Governments 

The 14th Amendment contains the provision that, “No 
state shall . . . deprive any person of life, liberty, or 
property without due process of law.” This amendment of 
1868, adopted to protect the freedmen from hostile action 
by states through any department of state government, 
should so far as it employed the same language as the 5th 
Amendment have the same interpretation. That is, if the 
words “due process of law ” meant “due procedure” in 
1789, they should have the same meaning in 1868. To be 
sure there had been the Dred Scott decision in 1857, suggest- 
ing a larger meaning than due procedure. But this minor 
point had not the support of the majority of the court, and 
the precedent was of doubtful validity. 



DUE PROCESS OF LAW; SUBSTANTIVE RIGHT 


353 


While the 14th Amendment was adopted for the special 
protection of the freedmen, the terms employed were prop- 
erly so general that all citizens and all persons could claim 
its protection. The amount of litigation that came up to 
the Supreme Court, claiming the violation of rights guar- 
anteed by the amendment, appalled the court. In 1877 in 
the case of Davidson v. New Orleans^* Mr. Justice Miller 
read the lawyers a stern lecture. He said, referring to due 
process of law : “ It is not a little remarkable, that while 
this provision has been in the Constitution of the United 
States, as a restraint upon the authority of the Federal gov- 
ernment, for nearly a century, and while, during all that 
time, the manner in which the powers of that government 
have been exercised has been watched with jealousy, and 
subjected to the most rigid criticism in all its branches, this 
special limitation upon its powers has rarely been invoked 
in the judicial forum or in the more enlarged theatre of 
public discussion. But while it has been a part of the Con- 
stitution, as a restraint upon the power of the States, only 
a very few years, the docket of this court is crowded with 
cases in which we are asked to hold that State courts and 
State legislatures have deprived their own citizens of life, 
liberty, or property without due process of law. There is 
here abundant evidence that there exists some strange mis- 
conception of the scope of this provision as found in the 
Fourteenth Amendment. In fact, it would seem, from the 
character of many of the cases before us, and the arguments 
made in them, that the clause under consideration is looked 
upon as a means of bringing to the test of the decision of 
this court the abstract opinions of every unsuccessful litigant 
in a State court of the justice of the decision against him, 
and of the merits of the legislation on which such a decision 
may be founded.” The plaintiff claimed that in this case, 
involving assessment for a public work, the law was uncon- 
stitutional, the procedure of the local authorities unfair, and 
the decision of the state court erroneous. But as to cases 
of this kind Mr. Justice Miller says: “ It is not possible to 
hold that a party has, without due process of la,w, been de- 
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prived of Ms property, when, as regards the issues affecting 
it, he has, by the laws of the State, a fair trial in a court of 
justice, according to the modes of proceeding applicable to 
such a case.” Mr. Justice Bradley was not satisfied with 
this narrow view of due process of law, but thought that if 
a taking under the power of assessment is “ found to be arbi- 
trary, oppressive, and unjust, it may be declared to be not 
due process of law.” 

With a divided court and the uncertainty of the defini- 
tion of due process the lawyers kept coming until they con- 
verted the court to their view which was the view stated by 
Mr. Justice Bradley. Therefore in 1883 in the case of Hur- 
tado V. California the court plainly declared that the due 
process clause guarantees “ not particular forms of pro- 
cedure but the very substance of individual rights of life, 
liberty, and property.” Before the Hurtado case there had 
been about one hundred cases coming up to the United 
States Supreme Court under the due process clause of the 
14th Amendment. In the following 34 years there were 
over five hundred such cases. 

This extension of the interpretation of due process in the 
14th Amendment was binding not only upon the lower 
federal courts, but also upon the state courts, as in effect 
agents of the federal government in the enforcement of the 
supreme law of the land. 

5. The Guaranty of Due Process in the State Constitutions 
as Limitations on the State Governments 

About 28 state constitutions have due process clauses, 
and about' 12 have law-of-the-land clauses. Four of the 
states have provisions for both due process and law of the 
land. New Jersey and a number of states have neither of 
these provisions — apparently 12 states.^® 

We have seen that it was the suggestion of a New York 
case that foisted the expanded interpretation of due process 
upon the country. Yet in an earlier New York case there 
was the refusal to declare a law void because it was unjust 
“ or from a broad, loose, and vague interpretation of a con- 
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stitutional provision beyond its natural sense.’’ Professor 
Mott'S® reports Chief Justice Ames, just after the- Wyne-' 
hamer and Dred Scott cases, as denouncing the pernicious 
habit of attempting to hold any statute which the courts dis- 
like, void by wrenching some of the clauses of the constitu- 
tion to cover the case. He asserted that the due process 
provision had a definite meaning. “ It Is no vague declara- 
tion concerning the rights of property, which can be made 
to mean anything and everything; but an intensely practical, 
and somewhat minute provision guarding the rights of per- 
sons accused of crime, at the various points at which they 
may be exposed, when pursued, or on trial, to oppression 
from the state or its officials.” 

When by the Hurtado decision in 1883 the United States 
Supreme Court made the due process clause of the 14th 
Amendment the means of legislative supervision over state 
laws and invested the state courts with the same power, it 
was natural for the state courts to apply the same interpre- 
tation to the due process and law-of-the-Iand clauses of their 
own constitutions. Utah had passed a law limiting the hours 
of miners, which was sustained by the United States Supreme 
Court in 1898.*'^° Colorado in 1899 adopted the same law, 
but the supreme court of that state declared the law un- 
constitutional. The court refused to follow the decision 
of the United States Supreme Court, as being itself the 
court of last resort in the interpretation of the state con- 
stitution.®^ It was therefore necessary to amend the state 
constitution and afterward to pass a new law, which was 
delayed in becoming effective by the referendum, ^o that the 
law was not in force till 1913 or 14 years after the first 
passage.®^ 

6. Due Process m Conflict with Modern Social Legislation 

This age of machinery and increased population has re- 
quired advanced social legislation. All the great industrial 
countries have bowed to this necessity, and some of the 
smaller countries, like New Zealand and Switzerland, have 
been successful experimental stations for advanced legisla- 
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tion of this character. The wave of reform in time reached 
this country which was conservative because it was big and 
prosperous. The new legislation was passed under the 
police power of the state. The result was that an unde- 
fined police, power was measured by an undefined due 
process. 

Many of the laws embodying the new social consciousness 
were passed by the New York legislature. The New York 
Court of Appeals has been sharply criticized for invalidat- 
ing many of these laws.®® But in one case the New York 
court did actually take judicial notice of published medical 
opinions and vital statistics. Therefore in 1904 it upheld 
the ten hour act for the employees of bakeries.®* Most un- 
fortunately the United States Supreme Court held the law 
invalid as violating due process. This decision in Lochner 
V. New York,®® 1905, is regarded as a judicial miscarriage 
not likely to be repeated,®® yet it has been cited in recent 
decisions. 

7. Difference in Spirit Between National and State Supreme 
Courts and Between State Supreme Courts Among 
Themselves in the Interpretation of Due Process 

Men of wide social vision, who constituted the minority 
of the United States Supreme Court in 1905, were in ma- 
jority by the year 191 1 when Mr. Justice Holmes delivered 
the opinion of the court in the case of Noble State Bank v. 
Haskell,®^ but at the present time men of this type are often 
in the minority. Several of its members are profound stu- 
dents of uiodern social conditions, and Americans are justly 
proud of the court as one of the finest in the world. The 
Lochner case is not typical of the United States Supreme 
Court, but a case, illustrating the spirit of state courts, is In 
re Jacobs,®® decided by the New York Court of Appeals in 
1885. 

Mr. Roosevelt gave a list of the most criticized decisions 
of that court. As early as 1885 New York sought to end 
the sweating system of tenement-house workshops by pro- 
hibiting the manufacture of cigars and other tobacco prod- 



DUE PROCESS OF LAW: SUBSTANTIVE RIGHT 


357 


ucts in tenement houses in cities of the first class. The law 
was declared unconstitutional as an abuse of the police power 
and in violation of due process in seeking to force the work- 
man “ from his home and its hallowed associations and 
beneficent influences, to ply his trade elsewhere.” Commons 
and Andrews say that, “ Had this pioneer statute been sus- 
tained, the entire problem of tenement-house labor might 
have been disposed of almost at its beginning.” This 
set-back in the Jacobs case changed the method of attacking 
the problem for a period of 28 years, but in 1913 New York 
returned to the prohibitory method as alone satisfactory. 
Roosevelt said that this decision caused hundreds of thou- 
sands of men and women to be brought up in conditions 
of reeking filth and squalor, for this decision held back the 
proper solution of the problem in other states. 

8. The Distinction Between Judicial and Political Func- 
tions of Courts, and the Excessive Political Power Which 
the Judges Have Assumed Through Their Interpreta- 
tion of Due Process 

The criticism of the judicial abuse of the power of inter- 
pretation, particularly the interpretation of due process, is 
directed against the United States Supreme Court from 
time to time, but more frequently and more bitterly it is 
directed against state courts. They disagree with one an- 
other and with the United States Supreme Court. This is 
because they are deciding cases not by reference to known 
laws, but by reference to their varying conceptions of what 
is proper policy. They are performing political ^functions, 
not judicial functions.'*^ The assumption of judicial review 
brought great power to the courts, but they were still 
checked by the sharply defined provisions of the constitu- 
tions. But when due process was enlarged to include a sub- 
stantive right, undefined and limitless, the courts may declare 
laws unconstitutional, not by any definite standard in the 
constitutions, but by the law of nature, the fundamental 
principles of free government, by Classical Liberalism, or 
by Montesquieu’s idealization, and so misinterpretation, of 
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EQUAL PROTECTION OF LAW 

I. Review of Due Process of Law 

The praetors and jurisconsults of Rome developed out 
of the Twelve Tables the wonderful system of private 
Roman law, often called the civil law, with only a minor 
contribution by formal legislation through comitia or em- 
perors. The judges of England developed out of primitive 
Germanic customs the highly praised system of the English 
common law with parliamentary intervention only when 
substantial changes in the law were required by changes in 
conditions. The American judges, whom we revere as not 
inferior to any who live now or have lived before, have de- 
veloped out of written constitutions a system of constitu- 
tional law, which is the judge-made constitution, defining the 
rights and duties of our citizens, and controlling the sup- 
posedly coordinate departments of the government. While 
written constitutions have the marks of political creeds and 
are pronouncements of principles, the judge-made constitu- 
tions, including both federal and state, contain numberless 
prohibitions on legislative action.^ These prohibitions are 
handicaps and hazards that make the task of the legislator 
almost impossible, leave the most carefully considered and 
widely desired statutes in a condition of uncertainty, and 
often paralyze their enforcement. These checks were de- 
vised by lawyers of remarkable force and ability, and they 
were adopted by judges, highly trained and expert in the 
law of their fathers, but not receptive to the juristic philoso- 
phy of the age in which they lived.® The judges employed 
their great learning in the imposition of checks and prohibi- 
tions on the legislators whose task was to make legal adjust- 
ments incident to a changed industrial system. These law- 
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makers were laymen,^ well-equipped to reflect the feeling of 
society in general on well-articulated legislative programs, 
but quite incapable of devising such programs or drafting 
the bills contemplated in them. Legislators were until re- 
cently without executive leadership or expert assistance in 
drafting.* The elaborate machinery for the destruction of 
statutes was quite out of proportion to the machinery for 
their construction. The judges in the enlarged interpreta- 
tion given due process, had free range to develop a consist- 
ent body of principles upon the subject. But those best 
fitted to appraise their work under this head, like Professor 
Freund, say : “ Whatever may be the merit or demerit of the 
actual decisions upon the validity of legislation, the theory 
of constitutional law as found in the opinions interpreting 
due process of law is perhaps the least satisfactory depart- 
ment of American jurisprudence.” ^ As the quality of legis- 
lation improves and the social outlook of judges broadens, 
the evil of our system will work out its own cure without 
drastic action. 

There is a natural relation between due procedure and 
equality. We have noted the tendency to so interpret pro- 
cedure as to bring about substantive changes. When due 
process was interpreted as due procedure in a court of jus- 
tice, and law of the land was interpreted as general law, 
it was natural to decide, as was decided,® that a special law, 
applying to an individual, was in the nature of a judicial 
decision, not proper to a legislature at all. Such a law was 
not passed by compliance with due process, and could not 
be, since a legislature is not a court of justice. ,Such a law 
was not a law of the land, because not a general law. It 
also violated the principle of separation of powers,’^ for it 
was a judicial decision declared in the form of a statute. 
Furthermore when a number of individuals were united in a 
class, and a law was passed applicable only to its members, 
and so the law was not a general law, again there were the 
same objections as before.® If no definite provision of the 
constitution was violated, it still might be said to violate 
the spirit of the constitution and the fundamental principles 
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of free government.® This principle of equality as an element 
of due process was not generally accepted in the period be- 
fore the Civil Ward® though there was a strong feeling 
against special legislation and class legislation, and some- 
times special constitutional provisions were adopted to pre- 
vent these supposed evils. But there has always been special 
legislation, and it must continue to be enacted, if not in the 
legislature, then in some commission exercising quasi-legis- 
lative power.“ Classification has always been employed and 
must be.^® Therefore it must be recognized when reason- 
able, and so the courts, having assumed the power of judicial 
review, determine whether or not a classification, created by 
the legislature, is reasonable. As there was no uniformity 
as to the inclusion of equality in other guaranties, and no 
uniformity in the treatment of special legislation and classi- 
fication, there was need of a special guaranty of equality.^® 

2. The Right to Equal Protection is in the 14th Amend- 
ment as a Limitation on the States 

The provision in the 14th Amendment is as follows : “ No 
state shall . . . deprive any person of life, liberty, or prop- 
erty without due process of law ; nor deny to any person 
within its jurisdiction the equal protection of the laws.” 
The provision in the 5th Amendment is as follows: “No 
person shall . . . be deprived of life, liberty, or property, 
without due process of law; nor shall private property be 
taken for public use without just compensation.” The natu- 
ral interpretation of the 5th Amendment, together with the 
procedura^imitations on Congress, would be: “Every de- 
partment of the federal government must do things in a 
regular way, but however regular the way when that gov- 
ernment needs a person’s property for the public it must pay 
the fair value of his property.” The 14th Amendment 
would mean: “Every department of a state government 
must do things in a regular way, but however regular the way 
the result must be fair to these freedmen and to all other 
persons.” There has been a marked tendency to i-egard 
the due process clauses of the 5 th and 14th Amendments 
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as a generic guaranty of substantial justice comprehending 
within it the specific guaranties of just compensation 
and equal protection, thus reading into the 14th Amend- 
ment the just compensation clause of the 5th Amendment, 
and reading into the 5th Amendment the equal protection 
clause of the 14th Amendment. By these means an addi- 
tional limitation is found upon the federal government and 
another upon the state governments. Thus as late as 1897 
in the case of Chicago, Burlington, and Quincy R. Co. v. 
Chicago the court declared that due process requires that 
when property is taken for public use there must be com- 
pensation, and not long thereafter in the case of Smyth v. 
Ames the court held that due process requires the giving 
of equal protection. According to the doctrine of this case 
equal protection is only an additional emphasis on what is 
already included in due process. But in the provisional 
drafting of the 14th Amendment the due process clause was 
not included, and the equal protection clause was placed 
there to give a much needed guaranty of equality to the 
freedmen, and when the due process clause was inserted the 
equal protection clause was retained as a protection to the 
newly-made citizens and all other persons which would not 
otherwise be assured to them.^® All along there has been a 
line of decisions recognizing the true historical situation, and 
holding that the equal protection clause added something 
not included in due process. In spite of the difficulty of dis- 
tinguishing between a degree of equality involved in due 
process when interpreted as substantial justice, and the full 
equality guaranteed by the equal protection clause, that 
distinction was made in the recent case of Truax v. Corrigan, 
1921, Chief Justice Taft speaking for the court. It is now 
the doctrine of the highest court that the equal protection 
clause guarantees a protection not comprehended in the due 
process clause.” This doctrine accords with correct princi- 
ples of interpretation. 
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3, The Right to Equal Protection Includes the Right to a 

Procedure that Does Not Improperly Discriminate 

A procedure may have the approval of settled usage and 
may have been regularly established by law, and yet meet 
the condemnation of the 14th Amendment, which recog- 
nized the freedmen and free negroes as citizens and entitled 
to equality. In Strauder v. West Virginia the court held 
that the law of that state which made colored men ineligible 
for jury service was unconstitutional because denying colored 
men equal protection of the laws. A case coming up from 
Texas established the same principle in the selection of 
grand juries. A state cannot by its laws declare colored 
men ineligible for grand jury service. Yet on the basis of 
these cases it cannot be maintained that a grand jury, charg- 
ing a negro with crime, or a trial jury, trying the negro, 
shall be composed, wholly or in part, of negroes. It is re- 
quired only that negroes shall not be excluded on account of 
their color from having a fair opportunity of being drawn 
to serve on a jury.®" Neither does the constitution forbid 
the exclusion from juries of any general class of persons who 
through age, alienage, or incapacity, may reasonably be 
thought not well qualified for such service. Formerly sex 
was a permissible basis of disqualification, and is so still in 
many states.®^ Also persons engaged in certain occupations 
may be excluded from jury duty, not as a discrimination 
against them, but in recognition of their greater service to 
society when not thus interrupted. Lawyers, ministers of 
religion, physicians, teachers, and locomotive engineers are 
examples of this class.®® 

4. The Right to Equal Protection is Predominantly a Sub- 
stantive Right, Intended to Guard the Colored Race from 
Unfriendly Legislation, but It is so Broadly Stated that 
Its Protection is Extended to All Persons 

The purpose of the equal protection clause was to give the 
negro something more than due process in the sense of due 
procedure, and something more than equality in procedure. 
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The purpose of the framers was something like this: “The 
due process clause of the 14th Amendment will protect the 
negro from laws that are not regularly passed, from ad- 
ministrative acts which are not authorized by law, and from 
judicial proceedings that are not regular and fair, but this 
equal protection clause will protect the negro from laws 
which put negroes in a class by themselves and shut the door 
of opportunity.” Such laws were the peonage laws, appren- 
ticeship laws, and the Black Codes, the purpose of which 
was to reduce the negroes again to an inferior status ap- 
proaching the condition of slavery. The framers would 
say: “We want the negroes to have a square deal, a chance 
to sell their wages at the best advantage, a chance to become 
the owners of property, a chance to educate their children — 
everything that is signified by equal protection of the laws.” 

But it would be inequitable to give protection against 
state action to only one race, one class, among the people. 
The protection should be given to all races, all classes, all 
persons. Accordingly the 14th Amendment became the 
haven of refuge for sorely oppressed corporations. A brief 
review may be given of some recent cases that appear, upon 
the whole, to register advance in the protection of corpora- 
tions. Suppose an individual has a franchise for the opera- 
tion of a public utility, a cotton gin, and a cooperative com- 
pany is organized under a state law which in efEect repeals 
his franchise. Has he any greater rights because a natural 
person, or the company any greater rights because it is a 
corporation? No, both are equally persons before the law, 
but his prior franchise protects him from a lav^ which, as 
applied to him, violates equal protection.^® A corporation 
owns a warehouse, and a voluntary association of farmers is 
organized under a law passed to promote such cooperative 
selling agencies. Forty-two states have such cooperative as- 
sociations and Congress has recognized their utility. The 
law imposed a penalty for interfering with contracts be- 
tween the association and its members. The legislature 
considered these contracts to be of great importance to the 
public and peculiarly subject to invasion. May the ware- 
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house company be penalized for permitting members to sell 
their tobacco to the company? The company has no valid 
contract with the members of the association and cannot 
have. Accordingly there is, by the enforcement of the law, 
no violation of equal protection/* The income of a certain 
railroad is limited to 8 per cent of the reported value of 
its property. Is this confiscation or a violation of equal 
protection ? Railroad rates are subject to regulation in the 
interest of the public on the one hand and in the interest of 
the investors on the other. This regulation is not due to the 
corporate organization, but to the nature of the business as 
a public service.^® A street car company of Fort Smith is 
required to pay for paving part of the street, but claims that 
street car companies of other cities are exempt from such 
imposition. Is this requirement in violation of equal pro- 
tection? No, if there is a basis for the difference in re- 
quirement.^® 

Let us pass to the consideration of foreign corporations, 
that is, companies organized in other states or countries. A 
well-known foreign corporation, operating chain drug 
stores, raised strong opposition in Pennsylvania, inspired by 
competing firms, and a law was enacted that no additional 
drug stores might be opened by such a company unless all 
the members of the corporation were registered pharmacists. 
Was this state law in violation of equal protection? The 
legislature may provide that the public shall be safeguarded 
in the buying, compounding, and selling of drugs, but this 
law does not make reasonable regulations for these ends. 
It violates ^equal protection.” A foreign cab company was 
permitted to do business in Pennsylvania. May a discrimi- 
natory tax rate be imposed upon it, and is the company 
estopped from appealing for redress under the equal protec- 
tion clause of the 14th Amendment? No, the tax is invalid 
and the company has the right to protection.^® Suppose a 
foreign insurance company has met the conditions put upon 
its admission to do business in the state of Illinois for the 
protection of the state and its citizens in dealing with the 
corporation.. May a tax, made a part of the condition for 



EQUAL PROTECTION OF LAW 


367 

admission, which unjustly discriminates against the corpora- 
tion, be contested in the courts and invalidated as in viola- 
tion of equal protection? Chief Justice Taft answers, Yes. 
May the state punish the foreign corporation for its past 
non-compliance with an invalid statute ? The answer ap- 
pears to be, No.“® It is the belief of the author that cor- 
porations are moving toward an equality with other persons, 
but there are still unreasonable barriers at state lines. 
While unjust restrictions may be put upon them as con- 
ditions of admission to a state, after admission it appears 
that they need not permanently be bound by tax impositions 
which are unequal and unjust, and that they may not be 
penalized for appeal to federal protection. 

Included among persons are also aliens, and they have 
frequently been subjected to oppressive legislation. A case 
in point was that of Truax v. Raich.®® An Arizona law 
required that 80 per cent of the workmen of “ an employer 
of more than five ” should be “ qualified electors or native- 
born citizens.” This act was declared in an opinion written 
by Mr. Justice Hughes as discriminating against the employ- 
ment of aliens in practically the whole field of industry and 
as therefore violating the equal protection clause of the 14th 
Amendment.®^ 

Among recent cases related to aliens may be noted the 
following: May the alien keeper of a pool room, without 
violation of equal protection, be barred from this business 
because he is an alien ? The court held that it could not 
say that the city council gave unreasonable weight to the 
view that the associations, experiences, and interests of 
members of the excluded class disqualified the class as a 
whole from conducting a business of dangerous tendencies.®® 
The legislature of Hawaii, like the Board of Control of 
California, considered the Japanese language schools a 
hindrance to the training of the young for American citi- 
zenship. A territorial law was therefore passed which 
would operate to abolish these schools. This act was 
claimed to infringe the right of the Japanese parent to 
direct the education of his own child without unreasonable 
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restrictions. The court accepted this view and declared the 
act to be in violation of equal protection. The act may have 
been unwise, but the author believes that there was some 
evidence in its support.®^ Suppose a state law classifies 
aliens, with respect to the right to hold land for agricultural 
purposes, as those who are eligible to citizenship and those 
who are not eligible, giving to the former the right to hold 
land and denying it to the latter. Is this a violation of equal 
protection? The court says it is not so unreasonable as to 
be invalid.®^ Another case involved the power of the legis- 
lature to forbid citizens to lease to aliens, ineligible to citi- 
zenship, land for agricultural purposes. Did this violate 
equal protection? No, for no right of the legal owners was 
safeguarded by the federal constitution to lease their lands 
to aliens lawfully forbidden to take or hold such lease.®' 
In another case it was decided that such aliens could not even 
enter into a cropping contract when not permitted by state 
law." Neither may such aliens acquire stock in corpora- 
tions which hold lands for agricultural purposes when the 
state law forbids such acquisition.®^ The land laws enacted 
by the Pacific Coast states against future acquisition of agri- 
cultural land by ineligible aliens, in any manner, are held not 
to violate equal protection of law. 

5. The Right also Protects front Discriminative Adminis- 
tration of Legislation which upon Its Face is Equal 

A law may have the face of a saint and the heart of a 
sinner. An ordinance of the city of San Francisco was of 
this character. It seemed pious and fair, though it gave a 
degree of discretion to municipal officials that showed an 
excessive confidence in their fairness. But in the operation 
of the ordinance a Chinese could not get a license for his 
laundry, however excellent his equipment, and a white man 
had no difficulty in getting a license whatever the condition 
of his plant. The power of administrative discretion was 
employed to bar Chinese from a lawful employment because 
they were Chinese. The court therefore said in Tick Wo v. 
Hopkins : ^ “ Though the law itself be fair on its face and 
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impartial in appearance, yet, if it is applied and adminis- 
tered by public authority with an evil eye and unequal hand, 
so as practically to make unjust and illegal discriminations 
between persons in similar circumstances, natural to their 
rights, the denial of equal justice is still within the prohibi- 
tion of the constitution.” 

Asa matter of fact this San Francisco ordinance was not 
quite fair on its face, because the court criticized provisions 
in it which violated equal protection. The court also called 
attention to the judicial supervision always exercised over 
municipal ordinances. Yet the court announced the doc- 
trine that a law, fair on its face, may be declared in violation 
of equal protection if it is administered with an evil eye 
and an unequal hand. When the court has been asked to 
apply this doctrine to state laws, fair on their face, but ad- 
ministered in such a way as to bar colored voters from the 
polls, it has refused to apply the doctrine.^® When constitu- 
tional provisions have been adopted for the very purpose of 
disfranchising negroes, but were fair on their face, the court 
has been even more reluctant to declare them invalid.^® In 
extreme cases, when the provisions on their face were evi- 
dently adopted to operate against the negroes, such provi- 
sions in laws or constitutions have been declared in violation 
of the federal constitution." It appears to the author that 
the court by construction ought to read into a law, fair on 
its face, the equal protection clause, and then if the admin- 
istration is discriminatory the administration alone should 
be condemned.*^ 

6. Yet the Right Does Not Prohibit Reasorihble 
Classification 

The guaranty of equal protection does not mean that 
freedom from restraint must be given the insane because it 
is given the sane, or that dynamite and coal must be treated 
alike. It does not mean that a farmer must be subjected to 
a test for color blindness in order that he may be permitted 
to operate his tractor because such a test is required of a 
railway engineer. Classification is permitted if there are no 
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unnecessary restrictions and if all persons in similar situa- 
tions are treated alike/® 

In order to reform one kind of business it Is not necessary 
to reform every kind of business. The legislature may at- 
tack one class of evils at a time. Yet the classifications must 
be reasonable. An Illinois statute which declared all com- 
binations to fix prices illegal except combinations of farm- 
ers and stock raisers, was declared in violation of equal pro- 
tection. This decision of the United States Supreme Court 
was widely approved at the time,^^ but the opposition to the 
decision has grown with the years. Cooperative selling 
agencies are now approved. Farmers and stock raisers 
would now be regarded as a separate class, requiring special 
privileges for their protection. 

The principle of classification also permits a degree of 
segregation on the basis of race. There may be separation 
on railway trains, but there must be equality of accommoda- 
tions. There may be separate schools, but equality of ad- 
vantages. Gong Lum was a Chinese citizen of the United 
States and of Mississippi who was not permitted to enter 
the consolidated high school of her district, restricted to 
white children, but was compelled, if she attended a public 
high school, to attend one restricted to colored children of 
which there was none in her district. Was this equal pro- 
tection? Chief Justice Taft said it was, but held that if 
there was no school for the colored in her neighborhood a 
different question would have been presented.^® Yet the 
Kentucky law providing for segregation in city blocks was 
declared unconstitutional as violating equal protection.^® 
Many feel, however, that the judicial decision was not the 
ultimate decision in settlement of the problem of race. 
Many advocate separation of races, with equality, frater- 
nity, and justice. 

^ FrenndyM.y Standards of American Legislation , p. 144: “The juristic 
treatment of constitntionai law is almost exclusively concerned with the checks 
on governmental power worked out by the courts upon the basis o£ very gen- 
eral clauses without very definite meaning.” 
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CHAPTER XXV 


SUNDRY SUBSTANTIVE RIGHTS 

I. Review of Equal Protection of Law 

We have seen that there are two lines of decisions upon 
the relation of due process to equal protection. According 
to one line due process is held to be a generic right to 
justice which includes the specific right to equality.^ Accord- 
ing to another line the rights to due process and to equal 
protection are distinct rights, the right to equality adding 
something not included in the right to justice. The more 
recent decision in Truax v. Corrigan ' establishes the doc- 
trine that the rights to due process and to equal protection 
are distinct from each other. The right to due process 
limits both the federal and state governments ; the right to 
equal protection is binding only upon the states. 

When the right to due process is regarded as a great, 
all-inclusive right to justice, it is apt to be interpreted as 
including the prohibition on. bills of attainder and ex post 
facto laws, the prohibition on laws impairing the obligation 
of contracts, the prohibition on taking private property for 
public use without just compensation, also the prohibition 
on the denial to any person within the jurisdiction of the 
equal protection of the laws, and an indefinite n,umber of 
other constitutional protections. Furthermore there is the 
temptation to make due process override any law or constitu- 
tion, state or federal, that violates the law of nature, the 
law of God, or an ideal system of ethics. Accordingly a 
notable writer upon law asserts that the courts have the 
power and duty of invalidating the protective tariff,^ and all 
laws imposing inheritance taxes.'* He would have them re- 
verse their decisions on a certain question though there has 
been general uniformity in both state and national courts for 
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a period of seventy years.' His doctrine is that stare decisis 
applies only when decisions have been correct.® Another 
able lawyer writes to prove that the 1 8 th Amendment is 
unconstitutional because it invades the personal liberty of 
the competent man, which no government on earth can do.^ 
He insists that the courts should declare it void. It is a 
relief to turn from such chimerical doctrines to the actual 
decisions of the courts. Our judges are earnestly striving to 
give justice and to retain in the law a reasonable degree of 
certainty.® The concept of justice is not static, but changes 
slowly from age to age. The ideals of the world have 
changed from the free struggle for all, as held in the period 
of Classical Liberalism, to humanitarian ideals of mutual 
helpfulness. Justice is not now defined by great juristic 
authorities in terms of the jungle but of brotherhood.® Our 
judges are sometimes slower than the legislators to catch 
these great ideals of our age,“ and therefore any tendency 
to restrict the meaning of due process gives greater liberty 
to the legislators to enact laws which reflect the altruism of 
our time. 

The concept of equal protection is not so vague and elas- 
tic as that of due process when interpreted as substantial 
justice. It was adopted in the year 1868 for a very definite 
purpose, to give equality to the freedmen. But there was an 
equally definite purpose not to limit this new protection to 
one race. Though the amendment was intended to give 
Congress plenary power over the whole range of rights, 
there was no thought of repealing the land laws, or the 
immigration laws, or naturalization laws, or to relieve sol- 
diers and sailors from their obligations. It was not in- 
tended to end the wardship over Indians or children or other 
persons whose actual condition required special protection. 
It was intended to remove restrictions which were designed 
to keep any class of persons in a condition of poverty, de- 
pendence, or arrested development, restrictions which pre- 
vented any class from rising to well-being, affluence, and 
power, as a reward of their own industry and enterprise. 
The concept of equality, however, has not meant the same 
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to all from 1868 to the present. Some held the philosophy 
of Classical Liberalism united to a high idealism. They 
tried to make negroes by law the absolute equals of whites, 
as if the two races did or could constitute a homogeneous 
community. They tried to give the negroes absolute equal- 
ity in law, and their policy was to let them go down to a 
crushing defeat by their inexperience a!nd immaturity.^^ 
Men of the humanitarian school on the other hand would say, 
“ These freedmen are our brothers in one community, and 
their undoing will endanger the whole community. There- 
fore they must be guarded and helped; their difference from 
the whites must be recognized, so that they may rise with 
pride in their race and with hearty loyalty to the whole com- 
munity.” “ The same conflict of ideas occurs again over 
questions of sex, labor, health, and education. Thus the 
National Woman’s Party would amend the constitution 
to assure men and women equal rights. They unite Classical 
Liberalism with idealism. A program more in accord with 
modern thought would be the repeal of all unjustly repres- 
sive laws and the enactment of more protective laws for 
women.^^ 

Again variant views clash In the treatment of corpora- 
tions. Frontiersmen in the exuberance of their individual- 
ism hate corporations, and delight to beat them down, as if 
they were wild beasts to be killed and devoured. Men of 
this spirit do not see the debt of modern civilization to cor- 
porations. Yet as persons, and even as citizens in some 
degree, corporations are obtaining more protection, not yet 
reaching equal protection.’^® 

We have seen that due process was at first an adjective 
right, and possibly nothing else, but it has become princi- 
pally a substantive right, limiting Congress as well as state 
legislatures. We saw in the last chapter that equal protec- 
tion is, in a minor degree, an adjective right but predomi- 
nantly a substantive right, limiting all departments of state 
government. Some of the rights to be considered in this 
chapter are also adjective rights, but it is in the character 
of substantive rights that their Importance really lies. This 
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is particuiarly true of the protections against bills of attain- 
der and ex post facto laws. 

2. Prohibition on Bills of Attainder 

The provisions of the federal constitution as limitations 
on Congress are as follows: “No bill of attainder . . . 
shall be passed ” (Art. I, Sec. 9) ; and, “ The Congress shall 
have power to declare the punishment of treason, but no 
attainder of treason shall work cori'uption of blood, or 
forfeiture except during the life of the persons attainted” 
(Art. Ill, Sec. 3 ) . The provision made a limitation on the 
states is: “ No state shall . . . pass any bill of attainder ” 
(Art. I, Sec. 10). 

According to the feudal laws of England when a subject 
committed treason or felony, his blood, as of an attainted 
person, was so corrupted in the eye of the law that he could 
not inherit lands from others, or could others from him. 
In a case of treason there was permanent forfeiture of his 
lands to the king, but in case of felony there was forfeiture 
to the king for a year and a day and escheat to his lord.^® 
As the laws of Parliament created new kinds of felony, there 
was felt to be a great hardship to the wives and children of 
offenders. So from the time of Henry VIII there were 
many laws mitigating this hardship, till finally in 1870 a 
law was passed- that no treason or felony is to cause any 
attainder or corruption of blood or any forfeiture or 
escheat.^’^ This bit of history appears to give the key for 
the interpretation of the provision of the constitution that 
“ no attainder of treason shall work corruption of blood, or 
forfeiture 'except during the life of the person attainted.” 

On the iith of November, 1640, the Earl of Strafford, 
the favorite minister of Charles I, was impeached for trea- 
son. But the law of treason was limited to levying war 
against the king or compassing his death, and did not include 
conspiracy against the liberties of the people. Therefore 
the trial before the High Court of Parliament was sud- 
denly interrupted, and the House of Commons fell back 
upon the extreme measure of bringing in a Bill of Attainder 
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which passed both houses and received the king’s signature 
much against his willd® Says the historian, Green : “ Straf- 
ford’s course, whether it fell within the Statute of Treason 
or no, was from the beginning to end an attack on the free- 
dom of the whole nation. In the last resort a nation retains 
the right of self-defense, and a Bill of Attainder is the 
assertion of such a right for the punishment of a public 
enemy who falls within the scope of no written law.”^® A 
bill of attainder is “ a legislative enactment declaring the 
attainder of one or more persons.” A bill of pains and 
penalties is “ a special act of the legislature declaring a 
person guilty of some offense, without any conviction in the 
regular course of judicial proceedings, and inflicting upon 
him some punishment less than death.” A bill of attainder 
inflicted death. The prohibition of the constitution upon 
Congress and the states included under the term bill of 
attainder both the strict bill of attainder and the bill of pains 
and penalties. 

There were a number of such bills passed by Parliament 
during the revolution against Charles I, and our state legis- 
latures passed bills of a similar nature during the American 
Revolution. A law of Massachusetts, passed in 1778, 
names more than three hundred leading personages who 
had left the province and joined its enemies. It prohibited 
their return.““ By other acts their property was seized,^® 
and -when they returned after the war to claim their estates, 
or sent their agents, in most cases they received slight con- 
sideration."^ One of these acts of banishment and confisca- 
tion was passed by the legislature of Georgia in 1,782. The 
plaintiff in the case of Cooper v. Telfair,^® which was decided 
by the United States Supreme Court in 1800, claimed that 
he had never been tried, convicted, or attainted of treason 
and that the legislative act was repugnant to the constitu- 
tion of Georgia. The court decided that the constitution of 
Georgia did not expressly interdict a bill of attainder and 
confiscation, and an implied prohibition ought not to be 
found by the court, for the presumption is always in favor 
of the validity of a law. Justice Paterson .said: “The 
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power of confiscation and banishment does not belong to 
the judicial authority, whose process could not reach the 
offenders; and yet it is a power that grows out of the very 
nature of the social compact, which must reside somewhere, 
and which is so inherent in the legislature that it cannot be 
divested or transferred, without express provision of the 
constitution.” 

Mr. Justice Chase remarked that, “There is ... a 
material difference between laws passed by the individual 
states during the Revolution and laws passed subsequent to 
the organization of the federal constitution.” He doubted 
that the prohibitions of the federal constitution could be 
employed to invalidate state laws previously enacted. Evi- 
dently by the year 1787 there had developed a strong senti- 
ment against resort to bills of attainder in the future. Yet 
after the Civil War there was a similar bitterness of feeling 
against persons who had made war upon the union. Bills 
were passed both by Congress and state legislatures 
which bore some mild resemblance to bills of attainder in 
that they inflicted penalties by legislative act and not by 
judicial process. By a divided court they were declared 
unconstitutional.^® Whether they were so or not, their pol- 
icy was reprehensible, for the wounds of civil strife, where 
the contestants are men of honor and patriotism, are not 
healed by harshness but by magnanimity and forbearance. 

3. Prohibition on Ex Post Facto Laws 

Closely allied to bills of attainder are ex post facto laws. 
Both are denied to Congress and the state legislatures by 
the federal constitution. The interpretation given in Amer- 
ica to the former somewhat enlarges their common law 
meaning, while the interpretation of the latter is more re- 
stricted than the literal meaning of the words would indicate. 
The legislature of Virginia in 1778 passed a so-called bill of 
attainder against Philips and his band of outlaws. The law 
declared them attainted unless they surrendered to justice 
within a certain time. They were taken after the time had 
expired, and were “ brought before the general court to 
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receive sentence of execution pursuant to the direction of 
the act.” The attorney-general and judges were reluctant 
to follow the provisions of the act, and Philips and his band 
were tried, convicted, and executed under the common law.“ 
This bill of attainder, in that it contemplated court action 
and was a criminal retroactive act, had the marks of an ex 
post facto law. Bills of attainder are extreme measures, and 
resort to them is made only in time of revolution, but ex 
post facto laws contemplate the usual court procedure, and 
so acts passed in profound peace are challenged as ex post 
facto laws. The medieval Latin words employed would 
naturally be interpreted as retroactive legislation, but in 
the practice of the mother country and in the understanding 
of the framers it was restricted to retroactive criminal 
laws.^^ Indeed the interpretation of the courts has still far- 
ther restricted the clause to certain kinds of retroactive 
criminal laws. 

Mr. Justice Chase classified these ex post facto laws as 
(i) those which created the crime after the event, (2) 
those which aggravated the crime, ( 3 ) those which increased 
the punishment, and (4) those which changed the rules of 
evidence in order to convict the offender.®^ An additional 
ex post facto law was recognized by a later decision of the 
same court, that of Thompson v. Utah.®^ A law of Utah 
changed the number of jurors in a criminal trial from twelve 
to eight. In behalf of one charged with crime committed 
before the passage of the new law, it was claimed to be ex 
post facto as applied to him. The court accepted this view, 
for the law “ alters the situation of the accused^to his dis- 
advantage.” 

Both of these prohibitions are procedural provisions, but 
fundamentally they are substantive. Bills of attainder and 
ex post facto laws are condemned because they transform 
what is regarded as a great moral offense into a crime which 
was not a crime when the offense was committed. No legis- 
lature and no court should do this. In principle retroactive 
legislation is unjust. In criminal law it is prohibited,®* but 
sometimes in civil law it is necessary and is permitted.®' 
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4. The Prohibition of Slavery and Involuntary Servitude 

Section I of the 13th Amendment reads as follows: 
“ Neither slavery nor involuntary servitude, except as a pun- 
ishment for crime whereof the party shall have been duly 
convicted, shall exist within the United States, or any place 
subject to their jurisdiction.” In the case of Robertson v. 
Baldwin the federal Supreme Court declared that the 13th 
Amendment was directed against slavery, as known for- 
merly in this country, against Mexican peonage, and the 
Chinese coolie trade, but was not intended to introduce a 
novel doctrine with respect to military or naval enlistment, 
or the relation of parents and guardians to minor children. 
The court said that the contract of a merchant seaman had 
always been regarded as exceptional, and that a seaman 
could be compelled not to desert during the continuance of 
the voyage, the 13th Amendment not being intended to 
change this universal custom. But La Follette’s Seaman’s 
Act of 1915 abolished arrest and imprisonment as a penalty 
for desertion. The punishment provided for desertion is 
now forfeiture of effects on board and wages.” Seamen may 
demand one-half of wages earned at every port where the 
vessel loads or delivers cargo.®® 

Southern negroes are not always reliable in time of 
need in the cotton fields; therefore compulsory service 
to discharge debts was attempted.®® But the court de- 
clared this to be peonage, based on the Indebtedness of 
the peon to the master, a form of involuntary servitude 
and in vicjjation of the amendment." South Carolina at- 
tempted to establish imprisonment for breach of labor 
contract, but this too was declared to be involuntary ser- 
vitude.*^ 

During the participation of the United States in the Great 
War there w'ere several cases where men drafted into the 
military service by the operation of the Selective Service Act 
claimed that the law was unconstitutional, as violating the 
provision against involuntary servitude. The California 
Supreme Court decided that the claim was utterly wnthout 
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merit.'*^ Federal courts in similar cases came to the same 
conclusion/^ 

5. The Right to Life, Liberty, and Property 

We have discussed the meaning of due process at consid- 
erable length as a protection against unlawful taking of life, 
liberty, and property, but the right to life, liberty, and prop- 
erty, as a substantive right in itself, we have not discussed. 
We have not defined these terms. Due process is important 
because life, liberty, and property and the right to them, are 
of greater importance. The association of these three valu- 
able possessions with the means for their protection began 
in Magna Charta and has constantly recurred in other 
English documents and legal writings, such as Blackstone,*^ 
and is perpetuated in American constitutions. This recur- 
ring association should assist in the interpretation of the 
terms. 

The right to life is so elemental that it need not be en- 
larged, except to quote from Freund that : “ It is almost a 
matter of course that the police power does not extend to 
the taking of human life. Not even the most imminent dan- 
ger of contagion would justify the killing of a man, whereas 
it justifies the killing of animals. An exception from this 
elementary principle is however apparently presented in the 
case of justifiable homicide by an officer of the peace.” “ 

In the historic association of these terms liberty has meant 
liberty of the person, freedom from physical restraint," but 
American courts have broadened the meaning of both lib- 
erty and property, so that they overlap. Thus i.n(. Allegeyer 
v. Louisiana the United States Supreme Court said : “ The 
liberty mentioned in the 14th Amendment means not only 
the right of the citizen to be free from the mere physical re- 
straint of his person . . . but the term is deemed to em- 
brace the right of the citizen to be free in the engagement 
of all his faculties, to live and work when he will, ... to 
enter into all contracts which may be proper. . . .” 

“The right of property in an individual,” says Stephen, 
“ may be defined as consisting in the free use, enjoyment, 
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and disposal of his belongings, according to the law; and it 
may otherwise be described as the right or principle by 
which one man claims and exercises dominion over certain 
external things, to the exclusion of all other individuals 
therefrom.” This appears to be the natural meaning of 
property as the term is employed in the 5 th and 14th Amend- 
ments. Our courts have broadened the meaning of prop- 
erty in these amendments. The Illinois Supreme Court has 
defined property as follows : “ The right of property is the 
right not only to possess and enjoy it, but also to acquire it 
in any lawful mode, or by following any industrial pursuit 
which the citizen ... may choose to adopt. ... The 
property which each one has in his own labor is the common 
heritage. And as an incident to the right to acquire other 
property, the liberty to enter into contracts by which labor 
may be employed ... is necessarily included in the con- 
stitutional guaranty.” Both of these definitions, the judi- 
cial definitions of liberty and property, are now stated so 
broadly that a wide range of state and federal laws may be 
declared invalid as arbitrary and unreasonable. 

The right to contract is derived from the rights to liberty 
and property.®" Two cases in 1886, one in Pennsylvania 
and one in Illinois,®^ were the first to lay down the principle 
of entire freedom of contract between labor and capital. 
The right to contract was held also to be a property right. 
Based on the right to contract the Illinois Supreme Court in 
1895 declared invalid an eight hour law for women in fac- 
tories.®® In 1908 the United States Supreme Court upheld 
the Orego« ten hour law for women workers.®* Then the 
Illinois legislature passed a similar law, and the state court 
reversed its previous decision, saying, “ What we know as 
men, we cannot profess to be ignorant of as judges.” ®® How 
valuable is the right to contract, the right of a poor, dis- 
traught woman to enslave herself I 

6. Rights Guaranteed by the Comity Clause 

Section 2 of Article IV of the federal constitution reads 
as follows : The citizens of each state shall be entitled to 
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all privileges and immunities of citizens in the several 
states.” These cryptic privileges and immunities are guar- 
anteed to citizens of one state going into another state. 
The provision relieves such persons from the disabilities of 
alienage in the states to which they go. They can purchase 
and enjoy all kinds of property, including land. No license 
can be required of them, not required of citizens of the 
state, though such licenses may be required of most cor- 
porations entering a state from another state. The citizen 
of another state is exempt from higher taxes than those im- 
posed on the citizens of the state entered.®® 

The comity clause, however, does not bestow political or 
proprietary privileges. Neither does the visitor take with 
him the privileges of his own state, but he is guaranteed the 
ordinary civil privileges of the state into which he goes.®^ 

7. Rights Guaranteed by the Full Faith and Credit Clause 

The laws of the states have no operation in other states. 
The relations of the states with one another are regulated 
by the rules of Private International Law, or the Conflict of 
Laws, except where there are provisions otherwise in the 
federal constitution. One of these provisions is found in 
Article IV, Section i, to this effect: “Full faith and credit 
shall be given in each state to the public acts, records, and 
judicial proceedings of every other state.” This clause has 
been held to apply only to civil judgments and decrees, and 
not to the enforcement of penal laws. Provision is made 
in the same article for the extradition of persons charged 
with crime. 

Perhaps the most important applications of this clause are 
in connection with marriage and divorce. Gretna Green 
and Elkton have their sequel in Reno. It has been decided 
that where a matrimonial domicile has been established in a 
state and the parties separate, one going to another state, 
the other remaining and suing for divorce, such a divorce, 
if granted, must receive full faith and credit in all other 
states.®® But if the party remaining does not sue for divorce, 
and the party going to another state sues for t divorce in 
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that state, such divorce, if granted, need not receive full 
faith and credit in the other states. A marriage is wrecked 
and straight into the wreck come at full speed the evils of 
alimony, bigamy, illegitimacy, poverty, and shame. 

Limited Right Against Discrimination in Sttffrage 

The 15th Amendment very properly did not give the 
right of suffrage to the negroes, but it did provide that : 
“The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any 
state on account of race, color, or previous condition of servi- 
tude.” The 19th Amendment follows the some form in pro- 
hibiting the denial or abridgement “ on account of sex.” 

Unfortunately the reconstruction laws, forced on the 
Southern States, did give the unprepared negroes the right 
to vote.'® This misguided idealism led to fraud and intimi- 
dation for the purpose of restoring the responsible elements 
of society to power. When they had gained control they 
revised the constitutions. The grandfather clauses of some 
of these constitutions in spirit and fact violated the 15th 
Amendment. Finally in 1915 the grandfather clauses of 
two constitutions, Oklahoma “ and Maryland,®^ were de- 
clared unconstitutional. At that time an ex-confederate 
officer, as Chief Justice, presided over the United States 
Supreme Court, and the chief magistrate of the nation 
was a native Virginian. 

9. The Right of Protection from State Law, Impairing the 
Obligation of Contracts; and the Right of Protection 
from the Federal Government, Taking Private Property 
for Public Use without Just Compensation 

These two rights of outstanding consequence properly 
belong in this chapter, one found in Article I, Section 10, 
and the other in the 5 th Amendment, though it has also been 
found by implication in the 14th Amendment. These rights 
may best be treated in a more extended pi'esentation of their 
counterparts, the police power and the right of eminent 
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domain. Thus we will study these remaining fundamental 
rights of the citizen in the opposite rights of society as 
against the individual citizen. 
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CHAPTER XXVI 


STATE POLICE POWER: THE PRIMARY SOCIAL, 

INTERESTS 

I. Prohibition on State Law Impairing the Obligation of 

Contracts 

In the preceding chapter consideration of two remaining 
fundamental rights of citizens was postponed to more de- 
tailed examination in the presentation of two great rights of 
society as against citizens. The first of these rights of citi- 
zens and persons is found in Article I, Section lo: ‘‘ No state 
shall . . . pass any . . . law impairing the obligation of 
contracts.^’ This is a limitation upon all state bodies which 
exercise legislative or quasi-legislative power. They may 
not lessen the obligation of a contract; they may not weaken 
the means to enforce a contract. It Is not a limitation on 
purely administrative or judicial powers. 

In the period of Revolution there was legislative Inter- 
ference with business contracts which greatly alarmed 
the commercial classes. Such interference is charac- 
teristic of all protracted wars. It was the purpose of 
this provision of the constitution to protect these busi- 
ness contracts which were made by the consent of the 
parties and which were legal at the time made.^"^ Thus 
a contract to pay 6 per cent Interest on a note, given by a 
private party to a private party, cannot be amended by state 
legislation, reducing the interest to 5 per cent. This provi- 
sion of Section 10 was not made applicable to Congress," for 
in war or crisis of corresponding impelling necessity such a 
prohibition might cripple the power of Congress'to pass laws 
to meet the actual condition of the country.® Yet this pro- 
hibition, when limited to the states, cannot be absolute, for 
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Gontracts, permissible at the time when made, may become 
so harmful to society, that they must give way to public 
necessity. Thus it may become an offense to meet the terms 
of a legal contract to deliver a thousand bushels of rye at a 
distillery.^ It may become an offense to deliver even ten 
barrels of flour to a dealer, which was legally contracted for, 
if at the time of delivery it would be a violation of the fed- 
eral food regulations, enacted in war time.® Congress acts 
under its powers to wage war and to enforce the prohibition 
on the manufacture and sale of intoxicating liquors. The 
states may pass similar acts under their general regulatory 
or legislative power in times of similar compelling necessity. 

In the famous case of Fletcher v. Peck® (i8io) Chief 
Justice Marshall held that a legislative grant of land was 
an executed contract which the state could not repeal. This 
decision was received by the people of that day with strong 
protest, for a legislative grant was not an ordinary contract 
between private persons, yet it was a just decision, though 
not a strictly correct one, when given to protect innocent 
third parties who had purchased land from grantees, even 
when the grantees had obtained their lands by bribery and 
fraud. But when this prohibition is thus extended by judi- 
cial interpretation beyond its original purpose, it cannot be 
absolute, for past land grants when made in disregard of a 
public trust, and the land has not been transferred to inno- 
cent third parties, may be revoked by the exercise of the 
same general legislative power. The case of Illinois Cen- 
tral R. R. V. Illinois ^ illustrates this principle. The court 
would net hold that the legislature had tied its hands for 
the future as to privileges not taken, but held that improvi- 
dent contracts even of the legislature may be repealed by 
subsequent legislative act. 

But the doctrine of Marshall in the case of Dartmouth 
College V. Woodward ® was received with consternation by 
the people of his time.® It was declared in 1819, nine years 
after the decision in Fletcher v. Peck. It was that the col- 
lege charter, granted in colonial times, was a contract for- 
ever bindu'ig upon the legislature, for it was protected by 
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the contract clause of the federal constitution. This charter 
was not a contract between private parties, but was a legis- 
lative grant. Yet the contract clause of the constitution 
was extended to protect this charter. 

2. Extension of the Doctrine of the Dartmouth College 
Case to Ordinary Corporations Organized for Profit 

When this doctrine Is applied to eleemosynary trusts, as in 
this case, it does seem just that the trusts should be pro- 
tected. Yet In the course of many years such trusts may 
become detrimental to the community, England has there- 
fore provided for the diversion of such endowments to new 
trusts in accordance with modern needs.^^ But when this 
doctrine is applied to private companies, organized for 
profit, it becomes positively dangerous.^^ Suppose a com- 
pany is chartered with perpetual tax exemption. This is an 
improvident grant, but such a charter was held by Marshall 
to be a contract, forever protected from impairment/^ Sup- 
pose there is a charter right to fix rates, given a public 
utility, but experience teaches that there must be governmen- 
tal supervision of rate fixlng.^^ Suppose the legislature 
charters a company to make beer at a time when it is legal 
for private parties to do this, but later legislative policy 
changes to the prohibition of the manufacture of beer/^ 
Suppose the legislature charters a company to erect a fer- 
tilizing establishment out in a swamp at some considerable 
distance from a city, but the city grows to the plant, and the 
manufactory is a menace to the health of the neighbor- 
hood/^ Now If natural persons may be subject to all the 
regulative laws of the legislature, but juristic or artificial 
persons may do anything within the terms of their charters, 
the power of the legislature to pass laws for the general 
welfare is seriously crippled. Therefore It was necessary to 
discover in the inherited law some doctrine which might be 
read into the reserved powers of the state legislature, for 
the purpose of limiting this new doctrine which the court 
had read into the contract clause of the constitution. 
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3. Content of the Police Power Before the Dartmouth 

College Decision 

Blackstone, after treating of four species of offenses 
against the commonwealth, including offenses against pub- 
lic justice, offenses against public peace, offenses against pub- 
lic trade, and offenses against public health, adds a fifth 
species, offenses against public police. He says: “ By the 
public police . . .1 mean the due regulation and domestic 
order of the kingdom; whereby the individuals of the state, 
like members of a well-governed family, are bound to con- 
form their general behavior to the rules of propriety, good 
neighborhood, and good manners ; and to be decent, indus- 
trious, and inoffensive in their respective stations. This 
head of offenses must therefore be very miscellaneous as it 
comprises all such crimes as especially affect public society, 
and are not comprehended under any of the other four spe- 
cies.” Here in Blackstone was the suggestion of a vague, 
general power for the protection of society as against the 
over emphasis upon the rights of individuals. Blackstone 
had great influence in America. The English common law 
was our own. We accepted the individualistic philosophy of 
England. Much was made of the rights of men, little of the 
rights of society. But when it was necessary to protect 
society as against individuals we looked to England for 
precedents. 

4. Extension of the Police Power to Meet the Unfortunate 

Results of the Dartmouth College Case 

The l^ork of Chief Justice Marshall was largely to har- 
monize representative government with property rights, 
with vested interests. He went too far in a good work. In 
the generation following him there was a marvelous expan- 
sion westward, and the development of canals and railroads. 
To a great extent It was corporate activity, though not on 
the grand scale of later years. The states were more active 
in this development of internal improvements than Con- 
gress. It fell to the state legislatures to regulate public 
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Utilities and promote business in the interest of general wel- 
fare. But the Dartmouth College decision stood in the 
way. One expedient to remove the obstruction was to 
amend the state constitutions, giving the right to amend or 
repeal charters, but that would apply only to charters 
granted after the adoption of such amendments. Another 
expedient was the assertion and expansion of the police 
power. The legislatures asserted the power to pass laws 
to protect the peace, safety, health, and morals of the states. 
The courts, recognizing the necessity of such legislation, sus- 
tained such laws as not being in violation of the contract 
clause of the federal constitution. The courts decided that 
all persons, whether natural or corporate, were alike subject 
to such police regulations. Furthermore the courts strictly 
construed charters in favor of the public, so as to sustain 
laws passed by the legislatures. If possible they refused to 
recognize that there was a contract or vested right. So 
finally the result was very much as if there had been no 
Dartmouth College case at all. At last there was little con- 
stitutional difference between corporations and individuals 
so far as the application of the police power on the one 
hand and the protection of vested rights on the other are 
concerned. All persons are subject to the police power and 
all property is fairly protected.^^ 

5. Definition of Police Power Given by the United States 
Supreme Court in the Slaughter House Cases 

After the Dartmouth College decision Marshall himself 
in Gibbons v. Ogden (1824) recognized that the states 
possess the police power. Chief Justice Taney in the Li- 
cense cases ( 1 846) greatly emphasized and enlarged this 
power. Finally in the Slaughter House cases “ ( 1 873 ) the 
United States Supreme Court in sustaining a state law gave 
a definition of what the police power meant in their time. 
They said: “ It is much easier to perceive and realize the 
existence and sources of it than to mark its boundaries or 
prescribe limits to its exercise. This power is, and must be 
from its very nature, incapable of any very exact definition 
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or limitation. Upon it depends the security of the social 
order, the life and health of the citizens, the comfort of an 
existence in a thickly populated community, the enjoyment 
of private and social life, and the beneficial use of property.” 
This vague doctrine has been effectually and fairly applied 
by the United States Supreme Court, with some lamentable 
exceptions. There has been some dissatisfaction with the 
lower federal courts. But the rising clamor against the 
courts, in relation to the police power, is directed largely 
against the state courts. 

6. The Conflicting Narrow Definition of the Police Power 
by Some State Courts 

While the state courts recognize that, “ All property is 
held subject to those general regulations which are necessary 
to the common good and general welfare,” yet when they 
apply this vague and general doctrine, they refuse to permit 
the legislatures to determine finally what is necessary, and 
insist that there are limitations on the action of the legisla- 
tures. These limitations they find in the precedents of their 
own state courts. These precedents may be mere dicta, de- 
liverances upon what the legislature could or could not do. 
These declarations may have been made in the early days 
when modern conditions did not obtain. The state courts 
therefore have a strong tendency to limit the competency of 
the legislature to the bounds within which laws were passed 
and sustained in the early days of the state. Anything that 
does not clearly fall under some precedent they are apt to 
refuse to sustain as a valid exercise of the police power. 
Though they refuse to define the police power they do not 
hesitate to say that laws which are sustained in other states 
and sustained by the United States Supreme Court are not 
valid exercise of the police power. They hold that such acts 
violate due process, though they refuse to define due proc- 
ess, and the courts of other states and of the United States 
may find these laws not to violate due process. Thus 
the police power in the early days was employed in op- 
position to the contract clause as unduly extended, but now 
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the police power contends with due process as also unduly 
extended. 

7. Definition of Police Power as Internal Public Policy. 

What working definition shall we find of this vague power 
which is so important in America? We are clear as to the 
war power, that power by which every energy may be mus- 
tered in the maintenance of our national existence. We 
feel the burden of the taxing power, that power which may 
take every dollar for the needs of government. After the 
police power we will consider the power of eminent domain, 
the right of the government to take private property for 
public purpose upon making just compensation. This police 
power, which we are now considering, is the power of pub- 
lic welfare or internal public policy. Had we not better 
define it for short as internal public policy The object 
of the police power is the improvement of social and eco- 
nomic conditions affecting the community at large, with a 
view to bringing about the greatest good of the greatest 
number. It is internal policy as distinguished from external 
policy. Internal policy is policy, and belongs therefore to 
the governor and legislature, not to the courts. When the 
courts decide upon pure questions of policy they are not 
courts but political organs, policy-framing organs, legisla- 
tive organs. This was never intended. 

8. Limitations on the Police Power 

The state constitutions contain limitations on the legisla- 
tures. These limitations should be strictly enfor^ced — by 
the legislatures on themselves and by the people at the 
polls.^^ The federal constitution contains limitations on 
Congress. These limitations should be enforced — by Con- 
gress on itself and by the people at the polls. The federal 
constitution also contains limitations on the states. It will 
not do to leave a constitution or law made by the whole 
country to the sole enforcement of the people of a state who 
may not desire its enforcement. Therefore the courts, both 
federal and state, may properly enforce these* limitations 



394 


CITIZENSHIP 


by declaring state laws unconstitutional when they clearly 
violate the federal constitution. State courts will do well 
to follow the statesmanship and liberality of the United 
States Supreme Court when it is at its best, when it gives a 
generous recognition of state police power. 

<). Methods of Police Power, Including Restraint, Regula- 
tion, and Prohibition 

The war power conscripts a man for military service ; the 
taxing power takes possibly 6o per cent of his income or 
more. The power of eminent domain builds a railroad 
where his ancestral homestead had resisted the storms of a 
hundred years. So the police power may resort to many 
methods to alfect its purposes. It may fine a man or send 
him to jail for attempting to create a monopoly. The 
power to punish is a familiar method of exercising restraint. 
Or the power may be exercised by the establishment of rules 
by which all sorts of pursuits are regulated. Thus the legis- 
lature establishes a legal rate of interest, sets railroad tariff 
rates, determines the number of hours of women workers, 
requires safety appliances, or establishes a standard purity 
for milk. It may regulate an admitted evil by license, or it 
may raise the license fee for the purpose of curtailing the 
evil, or it may prohibit the evil altogether. The power 
to employ taxation solely for police power purposes has 
been denied by some recent cases which have been justly 
and severely criticized.^* These are only a few of the 
numberless methods which may be employed by the police 
power.^®_ 

10. Distinction Between Police Power and Eminent Domain 

In the exercise of the power of eminent domain there is 
a taking of property which is of value to the government. 
For this there must be just compensation. In the exercise 
of the police power there is no appreciable taking; the title 
remains where it was, but there may be the practical destruc- 
tion of property which is harmful to the people. In the one 
case the public becomes the owner of the property which 
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has a definite value. In the other ease the public may lose 
a source of income in the destruction of a business which 
formerly had paid large taxes, license fees, or fines, and 
there may be no gain that can be measured in dollars and 
cents/^ 

Generally the kinds of business which are destroyed by 
the police power are those which have always been consid- 
ered dangerous to society. Men have invested their money 
in a business which they knew Is subject to regulation or pro- 
hibition. They assume the risk and count upon large gains 
to protect themselves. It matters not whether it Is a saloon, 
a brewery, a race track, a gambling den, or a bawdy-house. 
They have all been subject to repression from the time of 
Hammurabi,'^" who reigned more than four thousand years 
ago and whose code has come down to us. Those who suffer 
loss from the exercise of the police power receive no com- 
pensation and should receive none.^® 

II, The Primary Social Interests; Healthy Safety, Order, 

and Morals 

While we define police power as that power charged with 
the care of internal public policy, and this definition may in- 
clude a multitude of interests, yet some interests have an 
assured position in the police power, the degree of protec- 
tion granted to others is controverted, and some Interests 
are barely tolerated. There are interests which are not 
recognized at all, or have not been till recently. For exam- 
ple, esthetics has little or no recognition in the police power, 
but has some recognition in eminent domain. Thu^s regula- 
tions upon the height of buildings have been declared in- 
valid when made purely for esthetic purposes as police regu- 
lations, yet the same regulations have been held valid under 
eminent domain, for then, of course, there was compensa- 
tion. Much of the hideousness of American cities is due to 
this failure to recognize esthetics as a legitimate interest to 
be protected under the police power. But the primary in- 
terests of safety, health, order, and morals are securely es- 
tablished as legitimate police power Interests,- Indeed in 
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some state courts the police power is limited to these four 
great interests.^'' 

In the interest of public health the legislature may go so 
far as to prohibit the manufacture of oleomargarine.®® Yet 
when the New York legislature regulated the hours of 
bakers the United States Supreme Court refused to recog- 
nize the law as a valid exercise of the police power.®^ Thus 
in the Powell case the court went to the farthest limit in the 
recognition of a law as a health measure. In our day we 
may feel that the court went beyond the limit and might 
better have declared the act invalid. But in the Lochner 
case the same court vetoed a health measure which brought 
upon the court universal criticism.®® 

Legislation in the interest of public safety is constantly in- 
creasing. The New Jersey statute requiring non-residents 
to designate the secretary of state as an attorney upon 
whom process may be served in any action caused by the 
operation of motor vehicles, has been sustained in princi- 
ple ®® but invalidated for not positively providing for notice 
to be sent by the secretary to the party sued.®'‘ It was easy 
to correct this omission by legislation. The amplest exercise 
of the police power in the interest of safety is sustained by 
the courts.®® 

Legislation in the interest of order, that is, peace and 
security from crime, may be regarded as the most essential 
requirement in a civilized community. An example of a law 
sustained by the courts is the Illinois law forbidding the 
sale of deadly weapons except by persons duly licensed and 
to persons duly licensed.®® Known thieves may be punished 
without reference to specific acts, and even in time of peace 
persons habitually found prowling around steamboat land- 
ings, court rooms, and other public places, may be pun- 
ished.®^ Yet there are more constitutional limitations upon 
this phase of the police power than upon any other. In this 
the legislatures do not have so free a hand as in measures 
for health, safety, and morals.®* 

Legislation in the interest of morals is sustained by the 
courts more generally than even health measures. Georgia 
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forbade the keeping of intoxicating liquor in excess of a 
given quantity in any place whatsoever. The court held 
that this was a question for the legislature to settle even 
though the law regulated the possession of liquor for per- 
sonal use in one’s residence.®® Yet laws for the sterilization 
of criminals, which might be regarded as legislation in the 
interest of public morals, have been held constitutional in 
the state of Washington and unconstitutional In New Jer- 
sey, as a cruel and unusual punishment. Many of the 
high standards of Quaker and Puritan domination are giv- 
ing way to standards introduced from Continental Europe, 
and the results are lamentable. But the moral standards 
of the present time in some respects are a distinct advance 
from those of our fathers. Laws of moral aspiration which 
are not enforced and cannot be, should be repealed, how- 
ever great our regret. But it is the province of law to 
give a boost to a backward minority in the direction of 
moral progress. We must force our fellows and ourselves 
to be chaste and sober or we will all go down to bestiality 
and degeneracy.^^ 

^ Tke Federalist, edited by H. C. Lodge, pp. 38, 279. 

^ The case of Missouri, K, & T. R. Co. v. Oklahoma, decided by the 
U. S. Supreme Court May 24, 1926, declares an order of the state corporation 
commission to impair the obligation of a contract and to deprive the company 
of property without due process. 271 U. S. 303 (1926). 

® Knox V. Lee, 12 Wall. 457. Sinking Fund Cases, 99 U. S. 700, 

^ U. S. Comfiled Statutes to igi 8 , Sec. 3115^ b, Aug. 10, 1917- 
® Ibid., Sec. 31154- e, Aug. 10, 1917. * 

® 6 Cranch 87 (1810). 

146 U. S. 387 (1892). 
s 4 Wheat. 518 (1819). 

° Freund, E., Police Power, pp. 360, 361. 

Stephen's Co^^/me/jtaries, Vol. Ill, p, 113. 

Dodge V. Woolsey, 18 How\ 331. 

Gordon v. xVppeal Tax Court, 3 How. 133. Piqua Branch of State 
Bank v. Knoop, 16 How, 369, Stone v. Miss., loi U. S. 814. 

Shields v. Ohio, 95 U. S. 3x9. Parker v. Metropolitan R. Co., 109 
Mass. 506. Rugglesv. 111 ., 108 U, 8. 526. 

Beer Co. v. Mass,, 97 IJ.-S. 25. . 

Northwestern Fertilizing Co. v. Hyde Park, 97 U. S. 6^9 (1878). 
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Cooley’s Book I V, p. i6i. 
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9 Wheat. I (1824). 

5 How. 504 (1847). 

20 16 Wall 36 (1873). 

Bouvier, J., Law Dictionary^ “Police Power,” Vol. 11 , p. 428. 

Freund, E., op, cit,, pp. 5, 6. 

Cooper V. Telfair, 4 DaiL 14 (1800). 

Bailey V. Drexel Furniture Co., 259 U. S. 20. 

25 Freund, E., op. d/., pp. 23 ff. 

pp. 546-553- 

Johns, C. H. W., in Hasting:s’ Dictionary of Ike Bible^ “ Code of Ham- 
murabi,” Extra Volume, pp. 584 if. 

28 Freund, E., op. cit., 557. An exception to the rule in that infected 
cattle, killed by the authorities, are paid for. 

Ibid.j p. 7. 

Powell V. Pa., 127 U. S. 678. Doubt cast on doctrine by Schollenber- 
ger V. Pa., 17 l U. S. 1. John F. Jeike Co. v. Emer}^, 214 N. W. 369 (1927), 
invalidating the Wis. law prohibiting the manufacture and sale. 

Lochner V. New York, 198 U. S. 45. 

Freund, "E., op. cit., pp. 114 if. 

Kane v. New Jersey, 242 U. S. 160. Hess v. Pawloski, 274 U. S. 352. 

Wuchter v. Pizzutti, 276 U, S. 13, 

Freund, E., op. cit.y pp. 110 if. 

Ihid.y p. 94, sec. 93. 

Ihtd.y pp. 96 if. 

Ihid.y pp 87 if. 

Samuels V. McCurdy, 267 U. S. 188. 

State V. Feilen, 126 Pac. 75 (1912)5 valid as punishment for rape. 

Smith V. Board of Examiners, 85 N. J. L. 46 (1913)5 holding law 
invalid. Smith v. Command, 204 N. W. 140 (1925)5 holding Mich, law 
valid — mental defectives. Buck v. Bell, 130 S. 516 (1925)5 holding Va. 
law valid. Osburn v. Thompson, 103 Misc. Rep. 23 (1918)5 holding N. Y. 
law invalid. Davis v. Barry, 216 Fed. 413 (1914) 5 holding Iowa law invalid. 
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CHAPTER XXVII 


STATE POLICE POWER: ECONOMIC INTER- 
ESTS AND SOCIAL REFORM 

I. Review of Primary Social Interests 

We have seen that the state bills of rights set forth a 
long list of limitations on the state legislatures, so long and 
so comprehensive that almost any statute, however wise and 
necessary, may be challenged as violating some fundamental 
right. A law or ordinance prescribing vaccination is re- 
sisted as a violation of religious liberty, and so on down the 
whole list of rights examples multiply. The federal con- 
stitution also guarantees a long list of rights to citizens and 
persons which are limitations on the states. Some of these 
rights are very broad, such as the guaranty against the im- 
pairment of the obligation of contracts. The guaranty of 
equal protection of the laws is necessarily broad, and the 
guaranty of due process by interpretation has been made so 
broad as to embrace a whole bill of rights in itself. Lest 
state government should be unduly crippled the necessity of 
the general regulative power of the legislature has been as- 
serted under the name of the police power, and under cer- 
tain heads this police power has been generally recognized 
by the courts, namely, under the heads of order, health, 
safety, and morals. 

We saw that the assertion of the police power was made 
as a check upon the resistance of persons who relied wrong- 
fully upon the guaranty against the impairment of the obli- 
gation of contracts. An illustration of this check may be 
seen in a recent case coming to the United States Supreme 
Court from the state of Washington. A towboat company 
had entered into a contract for the hauling of logs at a 
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special price. But this company was a common carrier, and 
as such was ordered by the state authorities to collect a 
higher rate than agreed upon by the parties. The injured 
party sued under the contract clause of the federal constitu- 
tion, but under the decision the contract of the parties must 
yield to the higher interests of the state.^ On the other 
hand we have a strange case coming up to the same court 
from Mississippi. That state pays a fee to its agents who 
investigate unpaid taxes and bring suits for their collection. 
Under a new law it is stipulated that when such an agent 
leaves office and his successor continues the suit, upon recov- 
ery the fee shall be divided between the t^vo agents, but the 
court decides that the former law constitutes a contract 
with the former agent which is protected by the federal con- 
stitution.^ 

Under the head of order a recent decision of the Supreme 
Court sustained the California syndicalism laws under 
which a highly respected social worker, who had joined a 
branch of the Communist Labor party, was convicted, 
though she denied all intention to violate any law or indulge 
in terrorism.^ Mr, Justice Brandeis dissented on the ground 
that there was no present danger warranting such a limita- 
tion on liberty in the name of the police power. The 
Kansas syndicalism act under which Industrial Workers 
of the World were convicted was, as applied to these 
people, declared to be an unreasonable exercise of the 
police power, as there was no allegation that the organi- 
zation advocated violence or crime. Possibly the court 
record djd not bring out adequately wdiat is generally 
supposed to be the principles and practises of this order/ 
It is difficult to harmonize these decisions, but gener- 
ally the English method of meeting radicalism is to be 
preferred. 

Under the head of safety the legislature of Wisconsin 
passed a cab-curtain law for locomotives, w^hidi w^as sus- 
tained by the state court as a reasonable exercise of the 
police power and not an unconstitutional interference with 
interstate commerce.® This law and a Georgia law requir- 
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iiig automatic fire-doors on locomotives were annulled by 
the United States Supreme Court as interfering with inter- 
state commerce/ They were recognized as good laws and 
proper for the states to pass if Congress had not already 
occupied the field. Answer is made that Congress had 
passed no laws upon the subject, and there were no adminis- 
trative rulings. It is therefore asserted that as these laws 
did not conflict with federal laws or regulations, they ought 
to have been sustained.'^ 

Under the head of health we have seen that the United 
States Supreme Court in the Powell case® sustained the 
Pennsylvania law prohibiting the manufacture of oleomar- 
garine, Wisconsin at a later date passed an act forbidding 
the manufacture and sale of oleomargarine. The state su- 
preme court takes judicial notice ‘‘ that oleomargarine is a 
wholesome and nutritious food, and not harmful.” ® It was 
urged by counsel that the law was necessary to protect the 
dairy interests of the state. “ To this the court replies that 
it had supposed that the state constitution was devised to 
prevent the legislature from doing just this sort of thing.” 
The court denied that one industry could be destroyed in aid 
of another. It Is clear to the writer that this act was in 
violation of equal protection. 

Under the head of morals an amusing or shocking de- 
cision has been made by the supreme court of Utah. The 
state constitution provides that, “ The legislature shall not 
authorize any game of chance, lottei*y, or gift enterprise 
under any pretense or for any purpose.” Yet a statute per- 
mitting betting at horse races was upheld as not^violatlng 
this provision of the constitution. The opinion said: If 
games such as horse racing, baseball, billiards, chess, and 
other games in which there is a basis for the exercise of 
judgment, learning, experience, and skill, must be classed 
as games of chance, even though there may be an element of 
chance, then we are unable to determine what constitutes a 
game of skill as contradistinguished from a game of 
chance.” Clearly the members of the legislature violated 
their oaths and the judges raised a dust cloud* to hide the 
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offense. The constitution plainly prohibited the legislative 
authorization of gambling, and the act permits it. 

2. Regulation of Domestic Relations, and the Care of 
Dependent, Delinquent, and Defective Persons 

The late Dean HaID“ of the University of Chicago Law 
School said that the power to prescribe qualifications for 
marriage is probably far wider than any previous exercise 
of it in this country. There is a tendency now to exercise 
this power. In 1913 Pennsylvania and Wisconsin passed 
eugenic-marriage laws. These laws require a medical cer- 
tificate of freedom from venereal disorder.’^® The Wiscon- 
sin law has been sustained. Some states have an evil repu- 
tation in the freedom of their divorce laws. The highest 
court of New Jersey has declared that a decree of divorce 
by a court in Nevada undertaking to dispose of the status in 
respect of marriage of spouses not resident in that state is a 
nullity, as that state is powerless either by act of legislature 
or decree of a court to fix the status of a person who is only 
a transient in that state and an actual resident of New 
Jersey.^ A legislative act may abrogate all common law 
disabilities of married women, and such act is not invalid 
as destroying any vested right of the husband.®' A state has 
the right to the custody of children and may detain them 
under a juvenile delinquent act without warrant.®® In all 
these cases the police power of the state is great and un- 
questioned, though the exercise of the power has not been 
so general as in the recognized primary social interests. 

Recenp decisions on the subject of education seem to be at 
variance with principles supposed to be established. It is 
quite true that laws, enacted under the state police power, 
must be reasonable, for otherwise they will be held to violate 
equal protection, due process, or some other fundamental 
right. “ But,” says Freund, “ even the courts which take 
a very liberal view of individual liberty and are inclined to 
condemn parental legislation would concede that such paren- 
tal control may be exercised over children, so especially in 
the choice of occupations, hours of labor, payment of wages, 
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and everything pertaining to education, and in these mat- 
ters a wide and constantly expanding legislative activity is 
exercised.” He says the right of a parent is a power of 
trust “ which may not only be checked in the case of manifest 
abuse, but the exercise of which may be directed by such 
rules as the legislature may establish as best calculated to 
promote the welfare of the child.” If it is conceded that 
the child is not sui juris but is the ward of the state, the 
legislature may determine upon his compulsory school at- 
tendance, the minimum education he shall recelve,^^ the 
qualifications of his teachers, and why not even the extreme 
requirement that he shall attend a public school?^® The 
Oregon school law appears to have been inspired by the 
Ku Klux Klan, but it was adopted as a popularly initiated 
measure by the required number of voters of the whole 
state. It is difficult to say that the majority of voters of a 
great state, who have displayed in their use of the initiative 
and referendum marked intelligence, have enacted a law so 
unreasonable that it must be invalidated as an abuse of the 
police power. A law may be unwise and yet not unconstitu- 
tional. In the case of Pierce v. Society of Sisters of Holy 
Names,^^ however, the law was invalidated under the due 
process clause, and the decision of the United States Su- 
preme Court was very generally approved. 

3. Reco0nition of Comfort, Convenience, and Esthetics 

The police power is usually exercised for the primary 
social interests, but sometimes for public comfort, as direc- 
tions for the heating of cars and the requirernent that 
women at theatrical performances shall remove their hats.°® 
The law of nuisance not only includes the unwholesome but 
the offensive. “ It is no defense to the charge of a nuisance 
that the offensive industry is useful or conducted with great 
care.” Regulations for comfort more generally are ex- 
ercised by municipal bodies than by state legislatures, and 
the courts always exercise greater freedom in reviewing the 
acts of quasi-legislative bodies than of sovereign legislatures. 
It is the rule that municipal ordinances must not be oppres- 
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sive,"^ therefore wide liberty is taken in protecting vested in- 
terests from the abuse of police power. Thus a recent 
Seattle ordinance forbade the hawking of merchandise on 
private premises without the payment of a license fee of ten 
dollars a day. The regulation was declared an arbitrary 
restraint of property rights, but the neighbors may have felt 
that the ordinance was necessary to their comfort.^® 

Public convenience has a less assured position in the 
police power than public comfort. When a given regul ation 
is made for public convenience and not for health, morals, 
or safety, the United States Supreme Court has questioned 
the propriety of ranging such regulations under the police 
power at all, yet the court recognizes such regulations as 
coming under a general governmental object. Therefore 
Professor Freund concludes that it is clearly an exercise of 
police power. Yet the public interest of convenience is not 
as urgent as that of health, therefore convenience does not 
justify similar interference with private rights. Regula- 
tions for public convenience apply to public utilities, to a 
business affected with a public interest, while an ordinance 
fixing the closing hours of a merchant would not in peace 
time be considered valid.^® 

When we pass from convenience to esthetics it is only in 
very recent years that we find in the police power any recog- 
nition of this important interest. It was the custom of the 
inspiring Dr. Rowe, in his lectures on this subject, to com- 
pare the uniformity and harmony of the general architec- 
tural plan of Paris with the lack of these characteristics in 
cities where individualism runs mad. There building lines 
and the height of buildings are not left to the individual 
caprice of the property owner. But the question if mere 
ugliness, not involving any consideration of decency, could 
be placed under police restraint had hardly advanced in 
this country beyond the range of tentative discussion. When 
legislation for the preservation of the architectural sym- 
metry of a public square was sustained, it was on other 
ground than the protection against unsightliness.^' Said 
Mr. Justice Peckham in upholding a Massachusetts law: 
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Where the highest court of the state has held that there 
is reasonable ground for classification between the commer- 
cial and residential portions of the city as to the height of 
buildings, based on practical and not on esthetic grounds, 
this court will not hold that such a statute is unconstitu- 
tionaL*’ Similarly legislation against billboards is sus- 
tained, not because billboards are an offense to the eye, but 
may be a fire hazard or harbor immoral conduct.^® The 
Texas court has nevertheless held invalid the Galveston bill- 
board ordinance of 1924 as retroactive and wanting in due 
process. Among the cases cited as authorities, no mention 
was made of the decision of the United States Supreme 
Court upholding such ordinances as Galveston had passed.®^ 
The decision that has given greatest satisfaction to the ad- 
vocates of the city beautiful is that in Euclid v. Ambler 
Realty Co.'"^^ The zoning system is approved as a valid 
exercise of the police power. Mr. Justice Sutherland says: 
“ Building zone laws are of modern origin. They began in 
this country about twenty-five years ago. Until recent years, 
urban life was comparatively simple; but with the great 
increase and concentration of population, problems have 
developed, and constantly are developing, which require, and 
will continue to require, additional restrictions in respect of 
the use and occupation of private lands In urban communi- 
ties. ’V Not only Is there segregation of residential, business, 
and industrial buildings in this ordinance, there is also 
drastic restriction upon apartment houses. The act repre- 
sents the collaboration of experts, supported by comprehen- 
sive reports, and the decision of the court of last^resort is 
a victory for progress, culture, and esthetics. 

4. Economic Interests and the Police Power 

While the organized community must provide for order, 
safety, and morals, wealth is almost as necessary to our 
civilization as these primary social interests. Men cannot 
be made moral by legislation, but public morality may be 
promoted by legislation. Wealth ought not to be bestowed 
by legislation, for it should be the reward of active effort. 
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Yet the economic interests of all the people, of every class, 
ought to be promoted by legislation. Our economic system 
is essentially individualistic and will remain such. But there 
must be a change of emphasis such as has come over the 
laws of England, which was the fountain of both individual- 
ism and liberty. We must harmonize liberty with economic 
justice. Property rights must still be sacred, but human 
rights must be more sacred. 

As illustrations of the wide range of economic control a 
number of recent cases may be briefly noted which do not 
readily fall under the main heads of the discussion. A Vir- 
ginia statute provides for the destruction of red cedar trees, 
infected with cedar rust, within a radius of two miles of an 
apple orchard. Cedar rust is communicated by spores to 
apple trees. The United States Supreme Court finds that 
it is not a denial of due process to protect the state’s pre- 
ponderant interest in its apple crop by sacrificing the lesser 
interest in cedar trees. The statute does not allow com- 
pensation for the value of the standing cedars.®^ The highest 
courts of New York and Massachusetts had held the opera- 
tion of theatres to be a business affected with a public inter- 
est, and decided that laws restricting the resale of tickets 
were valid.®*® But the United States Supreme Court by a 
five-to-four decision holds these laws to be unconstitutional, 
and declares that the public’s interest in a theatre is like 
that in a grocery or apartment house.®’* An anti-trust act 
of Colorado which excepts marketing associations is de- 
clared invalid for want of certainty.®' A Georgia law makes 
it a misdemeanor to entice a farm laborer who is under con- 
tract, to leave his employer by offering higher wages. This 
law is sustained by the state court as not denying due 
process. This law does not restrict the freedom of the 
employee, but punishes those who seek to persuade him to 
break his contract.®® 

5. Protection against Fraud 

While economic interests had not the assured place in the 
police power of the primar}’- social interests, yet certain 
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phases of economic police power have long been recognized. 
Such was the protection against fraud. 

There were many laws of this character during the colo- 
nial period, such as inspection laws. These efforts to secure 
a uniform quality were generally given up,®^ but in subse- 
quent years there was other legislation to prevent fraud. 
Among examples of this power, sustained by the courts, are 
net weight laws, requiring that lard, for instance, shall be 
put up in containers holding a specified number of pounds or 
even multiples thereof, and labeled as specified.^® Another 
is a Florida prohibitory tax law on the trading stamp busi- 
ness. The United States Supreme Court decides it is for the 
legislature to discover and correct evils not only of a definite 
injury but also such as are obstacles to greater public wel- 
fare, as is the use of trading stamps.^® The New York 
Court of Appeals finally declared the bulk sales law con- 
stitutional, reversing its former decision, frankly conceding 
that its former decision ‘‘ stood in opposition to the uniform 
convictions of the entire judiciary of the land.’’ One of 
the best Illustrations of this exercise of the police power is 
the enactment of Blue Sky Laws for the protection of in- 
vestors. '■ 

Of recent decisions on laws enacted to prevent fraud we 
must note the six-to-three decision of the United States 
Supreme Court invalidating a Pennsylvania law which for- 
bade the use of shoddy In the manufacture of bedding. The 
usual minority under the leadership of Mr. Justice Holmes 
would sustain state police laws which are deemed reason- 
able by reasonable people.^^ A New York law requiring 
that real estate brokers must obtain licenses, and without 
such permits may not charge commissions, was sustained by 
the state court, but an Illinois law prescribing a similar 
license for land surveyors was held by the state supreme 
court to serve no legitimate police power purpose. A New 
York decision sustained the suspension from practice of a 
lawyer who had violated the canon of ethics of the legal 
profession forbidding lawyers to advertise."^^ A Michigan 
law which prohibited the soliciting of personal injury claims, 
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that is, ambulance chasing, was sustained as not violating 
equal protection/® 

6. Protection Against Oppression 

Police legislation against fraud is legislation against dis- 
tinctly illegal acts, but police legislation against oppression 
is challenged as violating the liberty of contract. But when 
superior economic power is used to dictate oppressive terms 
there is an insistent, rising opinion that oppression is itself 
a wrong against the citizen and the commonwealth. Legis- 
lation against oppression is found in all legal systems, an- 
cient and modern. For example, in Palestine there was a 
law against the exaction of interest on money loaned.^' 
During the greater part of Roman history there was similar 
legislation, though the Christian emperor Justinian fixed 
certain rates as permissible.*® The canon law did not per- 
mit interest, and Mohammedan law does not permit it. 
These laws did not prevent oppression, for men will borrow, 
and if the law does not protect the contract to pay a fair in- 
terest, the borrower must pay an excessive interest on account 
of the greater risk. Now there are laws generally in our 
states and abroad against usury in the sense of oppressive 
rates of interest. 

There are also laws against methods of collecting debts 
which humiliate the debtor and create a public scandal. Ac- 
cordingly a Massachusetts statute makes it unlawful for 
debt collectors to wear striking costumes, and a Maine law 
forbids the publication of lists of debts for sale, or lists of 
debtors, for the evident purpose of all such practices is to 
coerce the debtor into payment. Yet the creditor must have 
some method of moral coercion, as the publication of lists 
among the trade for the purpose of warning others and 
cutting o£F credit. ““ 

Insolvency and bankruptcy laws are of the same general 
character. They are passed by both the state legislatures 
and by Congress, but the limitations are far greater upon 
the states than upon the national government. For ex- 
ample, the ^.states are limited by the contract clause, but 
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Gongress is not so limited, and Congress has an explicit 
grant of this power.®^ 

Much legislation exists in all our states for the protec- 
tion of labor. Some of this is not really police legislation 
at all, such as regulations of convict labor or of free labor 
employed by the states or their subdivisions. A taxpayer 
recently brought action to enjoin a New York city contract 
for subway construction on the ground that it was wasteful 
and illegal. The contract complied with a law which stipu- 
lated an eight-hour day and wages at prevailing rates. The 
eminent Judge Cardozo held the law valid.®^ This is an 
exercise of the proprietary power of the state legislature, 
but laws for the protection of labor which restrain indi- 
vidual liberty and property rights fall under the police 
power. If such legislation is enacted in the interest of 
health it has a fairer chance of being sustained by the courts 
than if it is clearly to advance economic interests and social 
reform. 

Thus legislation regulating the hours of labor of women 
and children is sustained as health legislation in behalf of 
wards of the state.®^ Men are siit juris, and yet if the char- 
acter of their work and the isolation of their life put them 
in a condition of economic inferiority, as related to their em- 
ployers, or if their occupation is dangerous, protective leg- 
islation in their behalf will be sustained.®^ Under the one 
or the other description the list of protected industries has 
been greatly extended in many states.*® 

But may the legislature under its police power regulate 
the rate of wages? Freund in 1904 said: “The power to 
regulate the rate of wages, while freely exercised in former 
times, has not been claimed by any American state.” He 
said that considerations of health and safety did not enter 
into the question of rates. “ The regulation would be 
purely of an economic character.” Laws had been sus- 
tained requiring weekly payment of wages and forbidding 
store orders. Twelve years after Professor Freund thus 
wrote of ■wage-fixing, Professor Commons wrote as follows : 
“ Work may be done under safe and sanitary conditions, 
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for hours not too many, and payment of wages may be 
prompt and regular, but if the amount received is too small 
to secure the necessaries of life, the worker’s health and 
welfare are menaced. Therefore, the same motives which 
have carried most of our states to establish minimum stand- 
ards to guard the workers against unsafe and unsanitary 
conditions, have carried many of them to set up standards 
for protection against the evils of low wages.” There has 
been a significant development of minimum wage legislation 
in New Zealand, beginning as long ago as in the eighties, in 
Australia, and finally in Great Britain, based on Australian 
law. There has been a corresponding development on the 
continent of Europe.'® The first American state to pass a 
minimum wage law was Massachusetts, in 1912.'® In 1913 
eight states followed the example of Massachusetts, and in 
subsequent years other states took similar action. The Mas- 
sachusetts law was based on publicity, indirectly compelling 
employers by public sentiment to pay women the wages es- 
tablished by the board, but in the states generally the plan 
was directly compulsory upon employers of women.®® The 
Oregon minimum wage law having been sustained by the 
state supreme court, the case was appealed to the United 
States Supreme Court. Mr. Justice Brandeis had assisted 
in defending the case before becoming a member of the 
court. He took no part in the decision. The remaining 
eight justices divided evenly for and against the law. The 
law was sustained and there was no opinion.®^ After this 
doubtful determination the supreme court of Arkansas up- 
held the^minimum wage law of that state.®^ A like decision 
was reached in Minnesota. But in the case of Adkins v. 
Children’s Hospital the United States Supreme Court bv a 
vote of five to three, Mr. Justice Brandeis not sitting, the 
act of Congress of 1918, establishing standards of minimum 
wages for women and children, was declared unconstitu- 
tional. This fateful decision was handed down in 1923.®® 

It was hoped that by a change of one member the Adkins 
case would be overruled, but this possibility was shattered 
when in 1925 the court held the Arizona minimum wage law 
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void. Mr. Justice Brandeis alone dissented, and Mr. Jus- 
tice Holmes defended his concurrence solely on the ground 
that he regarded himself bound by the previous decision." 
The similar laws of other states have been declared in- 
valid," and even the Massachusetts law becomes ineffective 
when the leading paper of the state refuses to publish the 
findings of the board." In fact war-time and post-war-time 
conditions have made minimum wage laws an unnecessary 
administrative burden, but when pre-war conditions return 
the judicial amendment of the constitution may be regretted. 

7. Social Reform and the Police Power 

Thus we have seen that there has been a steady expansion 
of the police power of the states. Laws which were thought 
revolutionary and unconstitutional, and were annulled by 
the courts, were later revived and found constitutional." 
This movement has been retarded by the courts, but ulti- 
mately they yield to public opinion, if the opinion is settled, 
and not fleeting, and is entertained by the intelligence and 
conscience of a clear majority of the people. There has 
been and is a social revolution throughout the world, which 
will be safe and sane if not unreasonably retarded, but de- 
structive and insane if unduly held back. Says Dr. 
McLaughlin of the University of Chicago : “ If the indi- 
vidualistic interpretation of our constitution and laws is to 
abide, it is because, by the exercise of the police power, a 
new principle of collectivism has become dominant and con- 
trolling in cases of a clear and absolute need. This principle 
of correction is antithetical to the doctrine of socialism in 
spite of its similarities ; it proceeds on the notion of personal 
ownership and personal rights of determination ; but it con- 
trols individualism by considerations of public well-being 
and convenience, and, rightly applied, puts the interests of 
the state above the interests of any of its members.” “ 
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CHAPTER XXVIII 


FEDERAL POLICE POWER: GENERAL 
WELFARE 

I. Review of State Police Power 

In the controversy between the fundamental rights of 
citizens, as binding on the state legislatures, and the neces- 
sary rights of society, as committed to the state legislatures 
under their general regulatory powers, the decision first 
falls to the. legislatures, when statutes are enacted, and later 
to the courts, as to whether such statutes conflict or not with 
the supreme law of the land. The rights of the citizens are 
not absolute; they must yield to the rights of society. The 
rights of society are not absolute; their exercise must be rea- 
sonable, so as not to nullify the rights of citizens. Yet the 
rights of society are paramount. The exercise of this in- 
ternal public policy we call the police power. Mr. Justice 
Holmes, speaking for the majority of the United States 
Supreme Court, gave the police power a liberal interpreta- 
tion, as follows : “ The police power extends to all the great 
public needs. . . . It may be put forth in aid of what is 
sanctioned by usage, or held by the prevailing morality, or 
strong and preponderant opinion to be greatly and imme- 
diately necessary to the public welfare.” ^ When cases 
come up, to the united States Supreme Court involving the 
state police power two very divergent attitudes of the 
judges to their functions are revealed by recent cases. 
There is the liberal attitude of Justices Holmes and 
Brandeis — liberal to the states, and the opposite attitude 
of Justices Butler and Sutherland — liberal to the contest- 
ing citizens. The doctrine of Mr. Justice Holmes he states 
in the following words: “If the Fourteenth Amendment 
were now before us for the first time I should think that it 
ought to be construed more narrowly than it has been con- 
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strued in the past. But, even now, it seems to me not too 
late to urge that in dealing with state legislation upon mat- 
ters of substantive law we should avoid with great caution 
attempts to substitute our judgment for that of the body 
whose business it is in the first place, with regard to questions 
of domestic policy that are fairly open to debate.” ^ The op- 
posite attitude of Justices Butler and Sutherland has been 
described as follows; “ These justices seem to address them- 
selves, with evident relish, not to the question whether the 
validity of the law is reasonably debatable, but to the ques- 
tion whether they themselves are convinced that it is a rea- 
sonable enactment.” ® The remaining five members of the 
court reveal a mediating attitude, somewhat vacillating. A 
case illustrating the two attitudes is Burns Baking Co. v. 
Bryan,^ coming up from Nebraska. During the war the 
federal government had regulated the size of loaves of 
bread, under the direction of Mr. Hoover, with such success 
that somewhat less stringent regulations were afterward 
proposed by the departments of Commerce and Agriculture 
to Congress, and were adopted by a number of states, Ne- 
braska among them. The mass of evidence as to the effec- 
tiveness and fairness of the law was overwhelming. Yet 
Mr. Butler, speaking for the majority, took no judicial no- 
tice of this evidence in governmental reports, much of it 
gathered after the trial in the lower court, but relied on his 
independent judgment of the evidence in the record, without 
deference to the judgment of the legislature. Mr. Brandeis 
in his dissenting opinion concluded as follows : ” To decide, 
as a fact, that the prohibition of excess weights is not neces- 
sary for the protection of the purchasers against imposition 
and fraud by short weights, . . . is, in my opinion, an exer- 
cise of the power of a superlegislature — not the perform- 
ance of the constitutional function of judicial review.” 

2. Relation of the State Police Power to the Enumerated 
Powers of Congress 

We have seen that state police power in America has been 
emphasized and enlarged for the very purpose of protect- 
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ing the public from improvident special privileges granted 
to corporations and claimed to be contracts permanently 
protected by the federal constitution. We have seen that 
the police power of the states is very wide in its range of 
subjects; not only does it include the primary social interests 
of order, health, safety, and morals, but it includes economic 
interests and social reform — everything which is compre- 
hended in internal public policy. But the police power com- 
prehends not only a wide range of interests, it may be ex- 
ercised upon every person and all the property within the 
state. “ This police power of the state,” says an eminent 
judge, “ extends to the protection of the lives, limbs, health, 
comfort, and quiet of all persons, and the protection of all 
property within the state.” ' Thus a ship, tying up at our 
docks, though it has come from Cuba in foreign commerce, 
is, to a certain degree, subject to the police power of the 
state. Goods passing through the city of Philadelphia by 
auto-truck from New York to Reading, come within the 
police power of the city of Philadelphia. The same is true 
of mail automobiles, speeding through the streets, and of 
the district attorney, hurrying to the federal building. The 
police power of the state is not excluded from these subjects, 
though they are committed to the federal government, and 
the United States constitution, statutes, and treaties are 
the supreme law of the land. There is no serious conflict 
because the purpose of the state police power is the regula- 
tion of the rights of all with a view to the protection of all. 
Even so there might be serious conflict between state ad- 
ministrajiive officers and federal administrative officers, 
were it not such controversies are referred to the courts 
with appeal to the higher federal courts. In the first section 
of this chapter we considered conflicts between state police 
power and rights of citizens protected by federal law. Now 
we are considering conflicts between state police power and 
the enumerated powers of Congress. It is the theory of 
some that the powers of state legislatures are to be strictly 
construed in favor of individual rights, and that the powers 
of Congress are to be strictly construed in favor of state 
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rights.® The writer believes that government is not a neces- 
sary evil, but means by which every citizen may attain a 
more worth-while and satisfying life. Therefore the pow- 
ers of the state are paramount over the rights of the indi- 
vidual, and the powers of Congress are paramount over the 
rights of the member states. 

This conflict over the incidental control by the states of 
matters committed to the national government is a difficult 
problem as may be shown by recent cases. ‘‘While the 
state may make reasonable police regulations for the use of 
highways, and may even affect interstate commerce inci- 
dentally thereby, and while it may also impose a reasonable 
license fee for the use of state highways, it may not deny the 
right to engage in interstate commerce to any one nor di- 
rectly obstruct such commerce.” ^ Therefore it may not re- 
quire a certificate of convenience or deny the use of its roads 
on the ground that the territory is sufficiently served al- 
ready, “ A state may impose upon those who use its high- 
ways, even when they are engaged exclusively in interstate 
commerce, a tax to help cover the cost and upkeep of the 
roads.” ® But the tax must not discriminate against inter- 
state commerce or amount to a burden upon it. A license 
fee imposed by a local ordinance on a bus line, doing both 
local and interstate business, which fee has no reasonable 
relation to municipal police control or to the upkeep of the 
highways, is a burden on interstate commerce and is invalid.® 
If one is engaged in interstate trucking under contract, the 
state may not declare him a common carrier and force him 
to use his facilities as such and file an indemnity bond.^® 
Yet a state may regulate the weight of loads upon ?ts high- 
ways,^^ So much for highways; similar but not identical 
principles govern interstate ferries. Ferries at boundary 
lines may be regulated by state law as to rates, and with 
respect to safety and convenience, but no state may forbid 
their operation without a license.^^ On the other hand, in 
the interstate transmission of electric current the public 
service commission of the producing state may not raise the 
contract price on the ground that such rate dot§ not give a 
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fair return. This is held to be a burden on interstate 
commerce.^* 

The state of Pennsylvania in the exercise of its police 
power in the interest of order maintains local and state 
police forces and in case of extreme emergency may resort 
to martial law. The nation maintains an army and navy in 
time of peace and in war-time its war power vastly extends 
its authority to interfere with the exercise of state powers. 
During the Great War there were large federal forces in and 
about the city of Philadelphia, and the maintenance of order 
in the city was a question of vital interest in upholding dis- 
cipline in the forces. Therefore Colonel Hatch, represent- 
ing the federal government, interfered in police affairs of 
the city and demanded the appointment of Captain Mills as 
head of the force. There was compliance by the municipal 
authorities and no resort to the courts was made, yet the 
newspapers discussed the possible effect of the declaration 
of martial law. 

3. Is There a Federal Police Power? 

It is the theory of the courts that the states did not sur- 
render their police power when they surrendered the enu- 
merated powers to the federal government.^'^ Can there be 
then a federal police power? We examine the state consti- 
tution for limitations on the state government; we examine 
the federal constitution for expressed or implied grants to 
the federal government. There is no expressed grant of 
the police power in the federal constitution. The preamble 
says : “ We the people of the United States in order to . . . 
promote the general welfare . . . do ordain . . . this con- 
stitution. . . But a preamble does not give power, it 
announces the general purposes of the new government. 
One of the purposes was to promote the general welfare. 
The first power of Congress is expressed as follo’vvs: “ The 
Congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts and provide for the 
common defense and general welfare of the United States.” 
This is not a power to pass laws for the general welfare, but 
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to impose taxes for the general welfare. It was supposed 
to be an established doctrine that under this power money 
could be expended for the general welfare or that the tax 
law itself could be so framed as to promote the general 
welfare.^"' Decisions which have weakened this supposedly 
established doctrine have been measurably corrected by still 
more recent decisions, as will be explained later. The pres- 
ent point is that there is an expressed general welfare clause 
attached to the taxing power. From this clause alone we 
cannot deduce a federal police power or a general welfare 
power in Congress.^® There is an implied general welfare 
clause, however, in every one of the enumerated powers 
granted to Congress. Each power is a plenary power, and 
paramount over state action. So Congress may regulate 
foreign commerce for the general welfare, may establish 
post offices for the general welfare, and may declare war 
for the general welfare. Congress may regulate interstate 
commerce, not only to take away barriers erected by the 
states, but may enact laws in its regulation of such commerce 
that will contribute to the well-being of the country.^^ Con- 
gress has, therefore, a police power, though the term is not 
much used, in connection with every granted power.^® When 
the states granted to the federal government its enumerated 
powers they reserved by implication their police power, that 
is, their general regulatory power over all persons and all 
property within their bounds for the common benefit, even 
though such regulations might sometimes incidentally en- 
croach upon the powers granted to Congress. But if Con- 
gress passes laws within the enumerated grants wfych con- 
flict wnth state regulations, the latter must give way, for 
within its field the will of Congress is paramount. 

4. Limitations on the Federal Police Power 

Of the limitations on the federal police power the pifinci- 
pal one is this that every exercise of police power must come 
clearly within an expressly granted power or within a neces- 
sarily implied power in one or more of these expressly 
granted powers. There is no general police power granted 
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by the federal constitution to Congress. Are these limita- 
tions directory or mandatory?^® Article I, Section 2, pro- 
vides that, “ Representatives . . . shall be apportioned 
among the several states . . . according to their respective 
numbers. . . . The actual enumeration shall be made . . . 
within every . . . term of ten years, in such manner as they 
shall by law direct.” To provide for reapportionment in 
every ten-year period is the plain duty of Congress, but no 
court may compel Congress to act. It is directory. It is the 
theory of the writer that the several limitations on Congress 
are directory, not mandatory. They are binding on the con- 
sciences, supported by the oaths of the members, and are 
further enforced by public opinion and by the people at the 
polls. But it is the theory of the courts that the limitations 
are, for the most part, mandatory and are to be enforced 
accordingly by the courts. While the courts may not com- 
pel action, they can veto action. Such is the theory. Thus 
when the first child labor law had been passed, an injunction 
was applied for in the western district of North Carolina, 
and in 1917 Judge Boyd granted it, declaring the law un- 
constitutional. Appeal was taken at once to the United 
States Supreme Court which sustained the decision of the 
lower court.*® Thus a law which was warmly supported by 
welfare organizations in a long period of popular education 
and was finally enacted by Congress, and was attune with 
enlightened policy in the leading nations of the world, was 
struck down by a single judge, exercising the assumed judi- 
cial veto. Yet Congress cannot bitterly complain that a 
coordiaate power has made itself supreme, when it does 
not itself obey the command of the constitution to reappor- 
tion the House of Representatives. When Congress sues 
in the supreme court of public opinion it must come with 
clean hands. It is the opinion of the writer that the courts 
will not retire from their untenable position till the methods 
of legislation have been so corrected as to command the 
confidence of the people. 
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Exercise: of the Federal Police Power for the. Primary 
Social Interests 

This limited federal police power has been exercised in 
the protection of the primary social interests. Among re- 
cent acts in the interest of order may be mentioned the Es- 
pionage Act of 1917, the Sedition Act of 1918, and the 
Sabotage Act of 1918. The act of 1918 to exclude alien 
anarchists also belongs here. The act of 191 8 to punish the 
interstate transportation of stolen automobiles was sus- 
tained in the case of Brooks v. United States.^^ Chief Jus- 
tice Taft says: “ Congress can certainly regulate Interstate 
commerce to the extent of forbidding and punishing the use 
of such commerce as an agency to promote immorality, dis- 
honesty, or the spread of any evil or harm to the people of 
other states from the state of origin. In doing this it is 
merely exercising the police power, for the benefit of the 
public, within the field of interstate commerce.” He dis- 
tinguishes this case from Hammer v. Dagenhart,^^ for in 
that the first Child Labor Law was declared invalid as an 
attempt to regulate labor In the state of origin. But the 
stolen automobile in itself is no more harmful than the 
chiid-made goods, and in either case there is an evil affecting 
society in general. 

Among acts in the promotion of health, besides the well- 
known earlier acts, there are the act of 1914 to regulate the 
hours and safeguard the health of women workers in the 
District of Columbia, and the act of 1918 to combat the 
Spanish Influenza and other diseases. There was the act to 
lessen the menace of the alley dwellings in Washington. The 
Harrison Narcotic Act of 1914 was designed not to produce 
revenue but to curtail and even suppress the traffic In habit- 
forming drugs. Yet it was sustained by a five to four de- 
cision in the case of Doremus v. United States, convicting 
a '^physician who had supplied a drug addict with large 
quantities of narcotics in violation of the rules established,” 
This decision was weakened by others following, and it was 
suggested that it might be overthrown. But in^the case of 
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Nigro V. United States “ the court has again sustained the 
validity of the law. The court shows that an amendment to 
the act has made it satisfy the revenue producing test, and 
finds that the detailed directions are reasonably necessary 
“ to make it difficult to sell narcotics without paying the 
tax.”^" 

6 . Exercise of the Federal Police Power for Economic 
Interests and Social Ref orm 

There have been many acts of Congress attempting to 
promote economic interests and social reform. Only a few' 
need be named or discussed. Among them are the Seamen’s 
Act of 1915, the Adamson Eight-Hour Act of 1916, the 
Child Labor Acts of 1916 and 1919, the Minimum Wage 
Act of 1918 for women workers and minors in the District 
of Columbia, and the price guaranty to wheat producers of 
1919. The Futures Trading Act of 1921, as an exercise of 
the taxing power, was declared invalid, for the tax was made 
prohibitory and so was in no proper sense a tax, that is, as 
decided.®® The law of 1919 to prevent rent profiteering in 
the District of Columbia was sustained by the court, speak- 
ing through Justice Holmes. He said: “ The regulation is 
. . . justified as a temporary measure, . . . Machinery 
is provided to secure the landlord a reasonable rent."®® 
Upon the expiration of two years the law was extended by 
Congress. Was the extension valid ? Justice Holmes again 
spoke for the majority. He thought that living conditions 
had considerably improved, but did not attempt to decide 
the case on insufficient evidence in the record. He turned 
back the case to the supreme court of the district, with in- 
structions to make a careful survey of existing conditions 
and to preserve the evidence for review.®® Is a protective 
tariff constitutional? The question has been debated since 
1787, but the first decision of a court was on April 9, 1928, 
in the case of Hampton v. United States.®® Says Chief Jus- 
tice Taft: “ So long as the motive of Congress and the effect 
of its legislative action are to secure revenue for the benefit 
of the general government, the existence of other motives in 
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the selection of the subjects of taxes cannot invalidate con- 
gressional action.” The conamentator, Cushman, has this 
to say : “ The court might have added that Congress may 
properly use one of its delegated powers as a means of exer- 
cising another, and that a protective tariff may be looked 
upon as use of the taxing power to facilitate the regulation 
of commerce, just as the tax on state bank notes was sustained 
in Veazie Bank v. Fenno as means of exercising the delegated 
federal power over the national currency.” 

'j. The Eighteenth Amendment 

It is sometimes represented that the adoption of the 1 8 th 
Amendment is an intrusion of religion and morals into the 
domain of positive law, which violates the natural and con- 
stitutional rights of personal liberty.®^ It is represented that 
there are certain things which no government on earth can 
do.®* This experiment in idealism no doubt has its inspira- 
tion in religious sentiment. Religion is one of the most con- 
servative powers known to man. By it the accumulated ex- 
periences of the race, the hard-fought victories through the 
centuries, the gains in the evolution of man, are held by each 
new generation. But religion is more progressive than con- 
servative. It is the divine sonship in man pressing on 
toward the divine ideal. 

They were men of religion who founded the colonies. 
None but strong men of strong faith could have succeeded. 
Afterward in response to the demand for labor shiploads 
of human derelicts were sent, till the colonies passed laws 
to restrain the pestilence.®' So there were saints and sinners 
here in very truth. The religious refugees, militant saints, 
were Independents in New England, Baptists in Rhode 
Island, Huguenots in New York, Quakers, Palatine Protes- 
tants, and Scotch-Irish Presbyterians in New Jersey and 
Pennsylvania, Roman Catholics in Maryland, and Cavalier 
High Churchmen in Virginia. Both saints and sinners were 
subjected to the heats and frosts of a continental climate. 
The universal medicine and beverage were intoxicating 
liquors in their several forms. Men of the highest ideals 
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and brightest minds were entrapped by alcoholism. Base 
men became baser. The church called upon the people to be 
temperate, but bitter experience taught the church that tem- 
perance means total abstinence from the use of intoxicating 
liquor as a beverage.®® There were the Washingtonian 
movement, the Father Matthews movement, and the Fran- 
cis Murphy movement. All sorts of experiments were tried, 
local option, county option, low license, high license, and the 
dispensary system. Many states before the Civil War 
adopted prohibitory laws in a wave of enthusiasm, and all, 
except Maine, went back to the license system. The Anti- 
Saloon League was organized in 1893.®^ It began a relent- 
less war, seeking to dry up the country by local option and 
county option, by better laws and better enforcement. Every 
year recorded advances and retreats, but the net gain was 
always on the side of progress. Not only did many states 
become prevailingly dry by county option, state after state, 
beginning this new movement with Kansas, adopted prohibi- 
tion. Then in 1914 accelerated activity was evidenced by 
five states adopting prohibition. There were five again in 
1915, four in 1916, four in 1917, and five in 1918. By that 
year thirty-three states and the territories of Alaska, Porto 
Rico, and Hawaii had prohibition laws. “ It is estimated 
that at the time national prohibition took effect 68.1 per 
cent of the population of the United States was living in 
dry territory. The remaining 31.9 per cent, however, 
included the largest and most heterogeneous popula- 
tion centers, which offer much more difficult enforcement 
problems.” 

Beginning in 1917 there were war-time restrictions on the 
■manufacture of liquor,®® and War-Time Prohibition Acts 
went into force in 1919.^® The r8th Amendment went into 
effect Jan. 16, 1920," after being ratified by decisive ma- 
jorities in forty-five states. The Volstead National Pro- 
hibition Act provided for the enforcement of the War-Time 
Prohibition Acts and continued their life until the i8th 
Amendment should go into effect, and then by separate pro- 
visions it pijt the policy of the amendment into force.” The 
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amendment gave concurrent power to Congress and the 
states, which does not mean joint or divided power, for Con- 
gress may act independently of the states, and state action 
may be additional to the action of Congress, but not in nulli- 
fication of it/^ All of the states, but Maryland, have 
passed enforcement acts, but New York and some others 
have repealed their acts/^ 

When the amendment was passed politicians who had 
been the life-long supporters of the liquor interests, were 
carried off their feet and gave loud support to prohibition. 
Many slaves of drink thought themselves already free. But 
habits that are the inheritance of centuries are not overcome 
by the passage of a law. International Interests of countless 
millions of dollars are not struck down in one bloody fray. 
A new jubilee has been proclaimed, not only for the United 
States, but for all the countries of the world north and south 
of the tropical belt,"^^ and the fight will go on until men are 
actually free, until prohibition is effectually enforced.^® 

^ Noble State Bank v. Haskell, 219 U. S. 104 (1911). 

^ American Political Science Remevi^ Vol. 21, pp. 87 ff. Schlesinger v. 
Wisconsin, 270 U. S. 230 (1926). 

^ Cushman, R. E., in A nterican Political Science Review, Vol. 21, p. 85. 

^ 264 U. S. 504 (1924). 

® Redfield, Chief Justice, in Thorpe v. Rutland and B. R. Co., 27 Vt. 140. 
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CHAPTER XXIX 


EMINENT DOMAIN: PUBLIC USE AND 
COMPENSATION 

I. Review of the Eighteenth Amendment 

The constitutions of some countries are said to be un- 
written, though they contain as essential elements bodies of 
statute law, as well as unwritten customary law and con- 
ventions, which last are enforced by public sentiment and not 
by court action. These constitutions are most easily changed 
and are always in process of change, yet if the people are 
stable and practical, with determination to meet their obli- 
gations and to give justice to all persons within the jurisdic- 
tion of their government and to all states in the family of 
nations, their constitutions are as remarkable for their per- 
manence as for their flexibility. This permanence in their 
institutions is due largely to the rigor of law enforcement 
and to the habit of obedience to law. Freemen are not 
lawbreakers.* 

But unwritten constitutions are almost extinct. Nearly 
every country has a written constitution, and all are based, 
closely or remotely, on American models. It is almost im- 
possible to over-emphasize the educational value of a writ- 
ten constitution. It proclaims to the people whom it gov- 
erns and also to the whole world its political ci*eed, the 
fundamental principles of the government. The document, 
when first published, may have many critics at home and 
abroad. Its great ideals may be somewhat neutralized by 
concessions to entrenched wrong, but in time the document, 
not quite approved by any at first, comes to be looked upon 
as a sacred inheritance.* 

From time to time amendments inscribe the successive ad- 
vances toward the attainment of developing ideals. Each 
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successive reform, when proposed, is viewed with alarm, and 
the greater the established abuse, the more clamorous are 
its defenders. But advancing morality and understanding 
win the adherence of religious and humanitarian organiza- 
tions. Political areas are won, town after town, county after 
county, state after state. Finally the majority necessary to 
adopt and ratify an amendment to the national constitution 
is obtained in a flare of enthusiasm. But the inevitable re- 
action comes. It has always been so in every great reform. 
Men of the best of will in their disappointment pass into a 
disillusionment, as they call it, and turn from reformers into 
pensioners of vested interests. The creedal statement re- 
mains in the fundamental law, proclaiming an ideal at home 
and abroad. Education and attempted enforcement con- 
tinue with increasing success, and what was hated as an en- 
croachment on liberty comes to be seen as a necessary con- 
dition of real liberty. This has been the history of every 
reform, and no gift of prophecy is needed to plot the future 
of the 1 8th Amendment.® 

It was claimed that the amendment was not an amend- 
ment in the sense of the 5th Article, because not germane to 
the constitution, for it was ordinary legislation, not a change 
in the forms and procedure of government.'* It was, fur- 
thermore, inconsistent with a federal constitution, for it 
gave to Congress a power which in a federal system belongs 
to the states. Again, it was claimed not to have been ratiiied 
by a sufficient number of states at the time it was proclaimed 
as a part of the constitution, because the legislative acts of 
many legislatures were subject by their state constitutions to 
reference to the electorate.® These arguments, though ably 
presented at great length by eminent lawyers, were not 
honored by an extended opinion, for the points had been 
covered in many earlier cases. The court briefly answered 
the questions raised by the Amendment in eleven para- 
graphs without discussion and with citation of only three 
authorities.® It may be said that though a constitution 
should theoretically have little beyond a form of govern- 
ment and bijl of rights, yet all constitutions do have sub- 
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stantive provisions, and the United States Constitution had 
such matter from the first. If the i8th Amendment is or- 
dinary legislation, so is the 13th. If the i8th Amendment 
tends to centralize legislative authority in Congress, so did 
the 14th. If it was ratified by state legislatures and not by 
popular referendum, so were the i6th and 17th Amend- 
ments, and objections were overruled. The founders estab- 
lished a national government. All constituent states ratified 
the 5th Article on the amending process. All the amend- 
ments, including the i8th, were ratified by the state legisla- 
tures according to procedure laid down in that article. The 
1 8th Amendment is as truly a pai-t of the Constitution as 
any other article or amendment. Indeed it is of higher 
authority than any older part of the Constitution, because 
it supersedes all earlier provisions so far as they conflict 
with the 1 8th Amendment.'^ It confers on Congress a wide 
police power to carry out its purposes. 

The Volstead Act was passed under the authorization of 
the Amendment and the additional police power conferred 
on Congress. Its validity was challenged on the ground 
that Congress passed it before the Amendment went into 
effect, but after its ratification it was in effect so far 
as to authorize Congress to pass laws which would go 
into effect when the prohibitions of the Amendment be- 
came operative.® Suppose a man has been acquitted of 
violation of a criminal section of the Volstead Act, may 
his premises be padlocked under other provisions of the act? 
Yes, the criminal section looks to the past, but the equity 
section looks to the future if there is adequate jus|ification 
of resort to such drastic action.® An automobile, used in 
illegal transportation of liquor, may not be forfeited for 
the illegal transportation if the owner can prove his inno- 
cence, but such an automobile may be forfeited for violation 
of the revenue law,“ even though the owner may be inno- 
cent. Thus teeth are put into the Volstead law by the appli- 
cation of an unrepealed revenue law. Newly enacted legis- 
lation adds other teeth to the Volstead Act. 
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2. Just Compensation 

The last remaining fundamental right of the citizen 
which we will consider in this study is found in the 5th 
Amendment : “ Nor shall private property be taken for 
public use, without just compensation.” The protection 
from any state passing a “law impairing the obligation of 
contracts ” was made an introduction to the consideration 
of the police power. So this last fundamental right will in- 
troduce the doctrine of eminent domain and be considered 
at length under that head. The right of protection from 
laws impairing the obligation of contracts is a federal 
guaranty against state action, though some would include it 
in due process and thereby limit Congress.^ The right of 
just compensation is a limitation on Congress, but the courts 
by including it in due process make this right a limitation on 
the states through the 14th Amendment.^' There is a 
great variety of expression of this right in state constitutions 
and of provisions upon eminent domain. Thus as the fed- 
eral constitution is interpreted there is protection against 
state action, and this is true of state constitutions, very gen- 
erally at least. There is protection in the 5th Amendment 
from congressional action. 

3. Vattel’s Definition of Eminent Domain 

“ It is the rightful authority, which exists in every 
sovereignty, to control and regulate those rights of a public 
nature which pertain to its citizens in common, and to appro- 
priate and control individual property for the public benefit, 
as the public safety, necessity, convenience, or welfare may 
demand.”^® Vattel was born early in the i8th century in 
French Switzerland and wrote learnedly in French on public 
law. He was much employed in the service of German 
states. His definition of eminent domain is so comprehen- 
sive that it practically includes police power. When Profes- 
sor Freund “ defines police power as internal public policy, 
his definition is so comprehensive that it includes eminent 
domain. Cooley ends his lengthy definition of eminent do- 



EMINENT DOMAIN: PUBLIC USE AND COMPENSATION 431 

main with this paraphrase of the words of Vattel. He also 
gives a very good working definition of his own, as follows : 
“ That superior right of property pertaining to the sover- 
eignty by which the private property acquired by its citizens 
under its protection may be taken or its use controlled for 
the public benefit without regard to the wishes of its 
owners.” “ 

4. The Broad Doctrine of Kent Compared with the Narrow 
Doctrine of Cooley 

In Great Britain Parliament decides, without appeal to 
any superior body or court, when property shall be taken, 
what property, and for what purpose. But in this country 
the courts assume to revise the legislative determination as 
to whether the purpose is public or not, and whether parties 
have their full constitutional protection or not. The great 
legal light of New York, Chancellor Kent, took a broad, lib- 
eral view, treating the legislature with deference. He said : 
“ If the public interest can in any way be promoted by the 
taking of private property, it must rest in the wisdom of 
the legislature to determine whether the benefit will be of 
sufficient importance to render it expedient for them to 
exercise the right of eminent domain.” ^® While the learn- 
ing of Kent, who was trained in the Roman law, commanded 
great respect in the early day, yet the narrow doctrine after- 
ward associated with the name of Cooley was frequently 
applied in cases before his time, and later no American legal 
writer was more influential than he. Cooley said: “The 
public use implies a possession, occupation, and eqjoyment 
of the land by the public at large or by public agencies, and 
a due protection of the rights of private property will pre- 
clude the government from seizing it in the hands of the 
owner, and turning it over to another on vague grounds of 
public benefit to spring from the more profitable use to 
which the latter may devote it.” 
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5. Conclusion Upon Public Use 

The British Parliament in effect took the estates of the 
Irish landlords, giving just compensation, and sold the lands 
to the tenants on such favorable terms that the tenants paid 
less in their annual installments than they had formerly paid 
in rent. Under parliamentary authorization slum districts 
in Whitechapel, London, were purchased, and replotted; 
model houses were built, and the property was sold to the 
people on favorable terms. Both of these purposes would 
not be regarded as public by our courts. The state or local 
government body must continue to own the land and employ 
it for its proper functions, else the purpose is not public. A 
railroad may take private property by eminent domain, for 
the functions of a railroad are public though the ownership 
is private. 

Formerly it was denied that the establishment of a city 
park and playground was a public purpose to the extent that 
the property could be taken from unwilling owners.'® Now’ 
this is conceded. Suppose a city took land by eminent do- 
main for a city street and paid full value, but later the city 
was induced to vacate the street so that a leading university 
which owned two blocks could unite them in an athletic field. 
Would the land go to the abutting owner, in this case the 
university? No, to the owners whose property w'as taken. 
This principle would apply to property taken for a public 
purpose but no longer required and therefore sold. Such 
a sale might be invalidated by the heirs of the original 
owners.r Thus there has been an excessive protection 
of private rights and inadequate protection of public 
rights. 

The writer therefore contends that the correct view of 
public purpose is that of Kent and not that of Cooley. Pub- 
lic use should mean use to the public, not necessarily use by 
the public. It is recognized by the mill laws of New Eng- 
land, “ the irrigation laws of California, and the laws of 
industrial states on privately owned spurs connecting manu- 
facturing plants with railroads.®' It should be recognized 
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by permitting estate owners to connect their estates with 
new main highways by private roads constructed through 
their neighbor’s property upon making just compensation,^^ 
By a recent decision a law permitting a private Chautauqua 
company to enlarge its park by resort to eminent domain 
was declared unconstitutional.^^ But education is a public 
function, though the ownership in this case was private. 
Like a railroad it should have been permitted to add to its 
facilities by the exercise of eminent domain. The deter- 
mination by the legislature of what was of use to the public 
should have been binding upon the courts. 

6. Inability of the Legislature to Bargain Away Its Power 

of Eminent Domain 

While the preceding doctrine has been employed unduly 
to protect vested interests, this doctrine is for the protection 
of public interests. It corresponds to the similar inability 
of a state legislature to bargain away its police power. 
Thus a legislature may cancel the charter of a railroad 
company and take its franchise and property by eminent 
domain, paying full value. Then it may charter a new com- 
pany and sell to it the franchise and property on satisfactory 
terms. So too It may authorize a mill dam, on the ground 
of public benefit, the owners of the mill making just compen- 
sation to the owners of agricultural lands flooded.^® But at 
a later time when the public benefit would be greater to lower 
the dam and restore the lands to agricultural uses, this may 
be done under eminent domain, the owners of the lands pay- 
ing full value to the owners of the dam for the loss sus- 
tained."^* ; 

7, The Early Doctrine of No Compensation for Conse- 

quential Damages 

In some parts of the country the public owns the fee to 
streets and other highways, and the abutting owners have 
an easement thereto. In other parts the title of the owners 
extends to the middle of the highway, and the public has an 
easement. In either case, unless there is a speoial constitu- 
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tional or statutory provision to the contrary, the owner has 
no right when he makes improvements to protection from 
changes in the grade which will decrease or possibly destroy 
the value of his improvements. There is a superior right in 
the public to make improvements in its highway, so long 
as it does not encroach on the abutting owner. It may fill 
in the street if too low, or it may excavate if too high, no 
matter what the consequential injuries may be to the abut- 
ting owner. He has no redress, no claim for damages. 
This is the doctrine of all the states except Ohio.“^ This 
doctrine appears to reflect the necessities of early settlement, 
but not to be fair to the purchasers of lots upon a properly 
surveyed and planned city street. 

8. But Compensation for Physical Invasion 

Though there is no compensation for consequential dam- 
ages in the absence of encroachment on private property, 
must there be compensation when the public in making its 
improvement actually encroaches on the property of the 
abutting owner? This may occur when additional land is 
temporarily seized for an encampment or a hospital or the 
dredging of flats. It is a more serious question when water- 
ways have been improved by the erection of dams, and great 
masses of water and sand sweep in upon a farmer’s land in 
a time of unexpected flood. If this physical invasion is 
caused by the public improvement the public must pay for 
the direct injury. This principle is quite in harmony with 
the preceding doctrine of no compensation for consequential 
damage^, for the injuries here are direct and physical. The 
leading case is Purapelly v. Green Bay Co."® There may be 
physical invasion not only by temporary acts of encroach- 
ment, or by improvements which cause an occasional inflow 
of water and sand, but other improvements may cause a 
physical invasion of smoke and steam which come in such 
volume as to injure the neighbouring residential property. 
This was the case in the city of Washington at the mouth 
of the railroad tunnel which pierces Capitol Hill. 
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9. Compensation also for Subversion to New Public Use 

When the elevated railway with its pufiBng steam engines 
and rattling passenger cars invaded the streets of New 
York the abutting property owners looked upon this inva- 
sion with horror. Nevertheless their ears became accus- 
tomed to these instruments of torture, and they slept the 
sounder when it was demonstrated that the elevated rail- 
roads actually increased the value of abutting property. At 
the first, however, it was feared that the value of abutting 
property was appreciably diminished. Therefore the court 
held in the famous case of Story v. New York Elevated 
Railroad Co.^® that the abutting owner had an easement in 
the street, a right to unobstructed air, light, and access. The 
building of the railroad was a subversion to a new public 
use for which the owner was entitled to compensation. 

Sometimes ordinary railroads are permitted to use 
streets, but when they are given exclusive use of part of the 
street or when the grade is changed for railroad purposes 
so that the abutting owner is excluded from part of the 
street, he is entitled to compensation.®” 

But all states do not follow the doctrine of the Story case. 
In such states it is argued that if public necessity requires 
such a railroad to accommodate local traffic in the city, it 
is as much a proper use of a street as are surface car lines, 
which are usually permitted without making compensation. 
This is the doctrine of Maryland among other states. There 
are also minor differences among the states as to the use 
of streets for drain, gas, and water pipes, for telegraph 
and telephone poles, and for street railways and steam rail- 
ways. When telegraph or telephone poles or steam rail- 
ways actually interfere with an abutter’s use of the street, 
he may demand compensation, but in other cases, as street 
railways and gas pipes, he is not entitled to compensation. 

In all these cases where there is physical invasion of 
property or subversion to new public use in violation of the 
abutter’s right to the street, the doctrine is that his property 
is taken either wholly or in part, and for this public faking 
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he is entitled to just compensation. The doctrine of no com- 
pensation for consequential damages is still intact. 

10. New Constitutional and Statutory Compensation for 

Injury 

The injustice frequently done where property Is_ legally 
only damaged but not taken, has led nearly one-half of the 
states to add to their constitutions a clause requiring com- 
pensation for property damaged as well as taken. In other 
states, as Massachusetts, a statute has been passed for the 
same purpose. Indeed in the case of Callender v. Marsh 
the court invited the legislature to make this correction in 
the law. This seems strictly fair when a street grade has 
been officially declared and the owners have been invited 
to make their improvements in the expectation that the 
grade was permanent. If afterward a change is made in the 
grade it is only just that compensation should be made. 

The provision in the Pennsylvania constitution is as 
follows : “ Municipal and other corporations and individuals 
invested with the privilege of taking private property for 
public use shall make just compensation for property taken, 
injured, or destroyed by the construction or enlargement of 
their works, highways or improvements, which compensa- 
tion shall be paid or secured before such taking, injury or 
destruction.” Accordingly in the Miller case when the 
Pennsylv'ania Railroad extended its abutments out over the 
street and interfered with the easement of Miller, he was 
given damages for injury. Illinois has a similar constitu- 
tional p;-ovision. Therefore, if street grades are so changed 
that property is damaged, as when a viaduct is constructed 
high above the original grade, the owner may claim com- 
pensation for injury.'** 

II. Limitation on This New Right to Compensation 

If my neighbor on the corner should catch the Philadel- 
phia disease of converting his basement into a corner gro- 
cery, he would greatly reduce the money value of my prop- 
erty, but I Would have no redress. If the city should take 



EMINENT DOMAIN: PUBLIC USE AND COMPENSATION 437 

the same property for a police station or a public school, 
my property would be greatly injured, but I would not be 
entitled to compensation for the injury. If the street is 
devoted to any public use which interferes with my easement 
I am entitled to full compensation for the injury. If the 
public were compelled to pay damages for every deprecia- 
tion of property value due to the exercise of the power of 
eminent domain, there would be no end of litigation and an 
Intolerable burden would be put on all public utilities that 
would make progress almost impossible. Accordingly 
Freund says: “It is therefore not every inconvenience or 
depreciation of value caused by a public improvement for 
which the constitutional or statutory provisions in question 
give a right to compensation, but only the impairment of 
some benefit which is so directly inherent to the property 
that it can be recognized as part of the legal right or as in 
the nature of an appurtenant easement, the impairment thus 
constituting a legal injury.” “ Thus when Marchant,®® a 
Filbert street property owner, sued the Pennsylvania Rail- 
road for injury due to smoke, dust, and noise, he was granted 
no compensation, for he was entitled to no compensation for 
depreciation which was due to a public use, carefully and 
properly conducted. 

12. Eminent Domain Possessed by Both State and Federal 

Governments ' 

There is a state and a federal power of eminent domain. 
The state may delegate this power to railroads and munici- 
palities. Suppose a municipality under its police power 
undertakes to give equal rights to all taxicabs on tRe drive- 
way at a railroad station, but the driveway is on railroad 
property. The decision is that this cannot be done under 
the police power, but can be under eminent domain.®’^ A 
town may take from a railroad, but a railroad commission 
cannot take part of a railroad property for a coal shed, 
because the court says this is not a public purpose.®® But the 
author thinks the commission is a better judge of the facts 
than a court. While the state’s power of eminent domain is 
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superior to the same power delegated to its agencies, 
whether railroads or municipalities, it is doubtful^ that the 
federal government can take state property essential to the 
state in the performance of its governmental functions."” 
Yet the federal government does not hesitate to take all 
manner of private property, whether already employed for 
public use or not. The laws of Congress on eminent domain 
include the taking of canals, lands for naval purposes, hous- 
ing for war-industry employees, and sites for aviation 
camps, for munition factories, for nitrate plants, and for 
river and harbor improvements to be paid for by states and 
given to the United States. Laws for these and many other 
purposes were enacted, for the most part, under the war 
power of Congress, but in peace time Congress has a pow'er 
of eminent domain in connection with every enumerated 
power. The site for the federal building at Cincinnati was 
obtained by the exercise of the federal right of eminent 
domain, but it is seldom employed for such purposes.^® 
When “forts, magazines, arsenals, dockyards, and other 
needful buildings ” are constructed, generally the state gives 
its consent and then full sovereign power goes to the federal 
government." The state sometimes takes the property by 
the exercise of its own right of eminent domain and turns it 
over to the federal government which makes full payment 
and receives the same complete power which it exercises in 
the District of Columbia, possibly with some slight reser- 
vation." 

^ Diceyj A. V., Law of t)te Constitution^ pp. 1—34. 

^ BeckJ* J. M., The Constitution of the United States^ pp. 173-1 97. 

^ Bryce, J., Modern Democracies, Vol. II, pp. i iz-izS, Fisher, I., « The 
Prohibition Controversy,’* in the American Year Book for 1927, pp, i9“2 5. 

^ Blakemore, A. W., National Prohibition, p. 5. 

® Ibid,, p. 5. 

® National Prohibition Cases, 253 U. S. 350, 

^ Corneii v. Moore, 267 Fed. 451^. Falstaff Corporation v. Allen, 278 
Fed, 643. 

® Drugg-an v. Anderson, 269 U, S. 36. ' 

® Murphy v. United States, 272 U. S, 630. 

United States v. One Ford Coupe Automobile, 272 U, S. 321, 
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41 Willoughby-j W. W., of. d/., VoL I, p. 378. 

Kohl V. United States, 91 U. S. 367. Loive v/ Lowe, 13 3 AtL 729 
(Md. 1926) : In this case it is held that the courts o£ the state cannot assume 
jurisdiction over a divorce action between persons who were never residents 
of the state, but are permanent residents of the ceded district. Perry Point w^as 
ceded by Maryland to the United States during the Great War, yet Congress 
has enacted no law applicable to this case. 



CHAPTER XXX 


EMINENT DOMAIN : EXCESS CONDEMNATION, 
ZONING, AND HOUSING 

I. Eminent Domain and Police Power in Relation to Excess 
Condemnation, Zoning, and Housing 

The industrial revolution forced great numbers of young 
people from the farms and villages to the industrial centers. 
When young Colgate was walking toward New York an 
old man advised the lad when he reached the great city to 
join a church and to resolve to be the best soap maker in the 
United States. This advice he made the double aim of his 
life, and his name is perpetuated by a distinctive university. 
The old immigration brought other thousands of young 
people to the cities, and up from them have come great 
leaders of men, kings of business, and philanthropists who 
contribute our latest university buildings. The new immi- 
gration is more recent, but its members have added immeas- 
urably to the artistic side of our cosmopolitan life, and 
every list of multi-millionaires and benefactors, of men of 
science and achievement, contains representatives of this 
large element of our population. Many thousands of these 
young people have made worthy contribution to the civiliza- 
tion of our time, but other thousands of these several classes, 
perhaps a minority, have yielded to the allurements of great 
cities. Torn from their former restraints of religion and 
family, they have succumbed to vice, intemperance, and 
crime. Thriftless and lawless, or weak and unfortunate, 
they have created the slums, where their numerous children 
are ill-born and ill-nurtured. They and their children, too 
frequently, have never had a chance. 

What shall be done about it? Many think, and think 
rightly, that all will be lost unless there may be another re- 
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ligious revival as powerful as the Wesleyan revival of the 
eighteenth century. Others hope to tame the wild passions 
of men by the gentle ministrations of the arts. No doubt 
there is a civilizing power in all the arts — music, drama, 
painting, sculpture, and assuredly literature, but the arts 
may turn pimps and panders. Another suggested remedy 
combines the motives originating in religion and the arts in 
proposing to change the physical environment of the unfor- 
tunate, and not only of them but of all the people, making 
our cities fit to live in and productive of clean, healthy, and 
noble citizens. 

A new gospel was the advocacy of the city beautiful with 
its parks and playgi'ounds, its diagonal boulevards and 
avenues, its restricted districts, and finally its zoning for all 
purposes and its better housing. Resort was naturally made 
to the police power but vested interests took alarm. Then 
reliance was put on eminent domain, but this too had its 
limitations and prohibitive costs. Excess condemnation 
plainly comes under eminent domain. Zoning may be under 
the police power or eminent domain or both. Housing when 
employed for slum-clearing falls under eminent domain but 
when employed for the building of satellite towns ^ falls 
under the police power. 

2. Definition of Excess Condemnation, According to 
Cushman 

“ Excess condemnation may he said to be the policy on 
the part of the state or city, of taking by right of eminent 
domain more property than is actually necessary for the 
creation of a public improvement and of subsequently selling 
or leasing this surplus.” ^ 

But is the purpose public? If the legislature declares 
this purpose to be public, Kent ® would say it is public, unless 
the determination is so palpably absurd that no reasonable 
person could hold it public. Cooley * would denounce it as 
not public, for you cannot take from A and give to B even 
with compensation. Yet it is difficult to square the doctrine 
of Cooley with the practices of the past.® Eminent domain 
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has been employed to flood privately owned lands for a mill, 
and later to condemn the easement and lower the dam, the 
benefited private parties in each case making just compen- 
sation.® In arid country eminent domain has been used to 
connect private property with irrigation canals by the con- 
struction of ditches through other private property. This is 
taking from A and giving to B with compensation to A made 
by B. The same privilege has been given to the owners of 
factories desiring to connect with a railroad, but it has been 
denied to the owners of agricultural lands desiring to con- 
nect with new highways. By act of the legislature of Massa- 
chusetts the Back Bay Flats were condemned, the public 
acquired the whole region by eminent domain, and a hand- 
some profit was made by subsequent sale.’’ By excess con- 
demnation Cushman means a more radical action than these 
rehabilitation schemes, for he would take more than the 
land absolutely required for the improvement and would sell 
such excess to private parties. Yet in a sense this excess 
condemnation is necessary, as we will see, and it is but a step 
beyond what had been done previously and sustained by the 
courts. 

3. The Problem of Remnants of Land 

Nearly every city, however well planned, requires changes 
to meet the needs of modern traffic. Many cities are not 
well planned. The most inconvenient are the checkerboard 
plans without diagonal streets. Furthermore a new social 
need is that of boulevards, as those of Chicago and Phila- 
delphia. The city beautiful means happiness, health, civic 
pride, and good economic policy. 

When streets are widened and boulevards are constructed 
all sorts of remnants are made. When a new street was 
opened to lead to the Williamsburg Bridge® in New York 
there were strips of land which varied in depth from ten feet 
to less than a foot. They prevented other properties from 
having a frontage on the street. These remnants obstruct 
the development of the neighboring property. They bring 
definite financial loss to the city, for their lack *of value pre- 
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vents any substantial assessment upon them for the improve- 
ment. There have been cases in New York where public 
improvements were completed, but the abutting property 
would not sell because of unsightly remnants. The city in 
condemning property was obliged to pay full value for entire 
lots but did not take title to the remnants. The owners of 
the remnants could not sell to advantage in many cases, but 
often they attempted to hold up the owners of neighboring 
property by the Peanut Parthenons they permitted to occupy 
the remnants. Now if the city could take these remnants 
with right to sell, generally the cost would be no greater 
than when the remnants were not taken. It could then sell 
the remnants to abutting owners or make them little garden 
spots, bringing charm and beauty to the neighborhood. 

The first law permitting an American city to acquire 
remnants by eminent domain was passed by the legislature 
of New York in 1812,® giving the desired right to New 
York City, but the highest court of the state declared the 
law unconstitutional as taking private property for a pri- 
vate purpose. In 1903 the legislature of Massachusetts 
granted a similar power to cities of that state. The power 
was exercised and not declared invalid.” Finally constitu- 
tional amendments were adopted in both states in 1912 
permitting excess condemnation, and this includes the right 
to take remnants by eminent domain. Other states took simi- 
lar action as will be seen. 

4. Excess Condemnation for the Protection of Public 
^ Improvements 

This is frequently for esthetic protection. Esthetics has 
long been recognized in the taxing power. It has attained 
a limited recognition in eminent domain, and only recently 
has it been sanctioned in police power. But this employ- 
ment of the power of eminent domain is not only to protect 
the beauty of a park, parkway, or other public improve- 
ment; it also promotes health, play, convenience, and finan- 
cial value. 

It is often good policy to purchase more land than is 
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immediately required for a public purpose, 'whether a city 
hall, library, or school. Sometimes open spaces have cost 
the city of New York more than the vast tract now Central 
Park.^^ Public buildings should be properly grouped. This 
involves the purchase or taking by eminent domain of more 
land than is presently required and selling or leasing or 
merely holding — selling or leasing with restrictions for 
the protection of the public Improvement. 

When the legislature of Connecticut passed a law giving 
a city power to regulate the height of buildings under the 
right of eminent domain the court invalidated the act, but 
when the legislature of Massachusetts gave a similar power 
to Boston and the council passed an ordinance for the pro- 
tection of Copley Square,^* limiting the right to build to a 
height of ninety feet, the ordinance was sustained. Indiana 
passed a similar law, not for the regulation of the sky line, 
ljut of the building line, and this too was sustained. If the 
public for the protection of its improvements may take by 
eminent domain the right of abutting owners to build be- 
yond a certain height or nearer the street than a certain 
line,” why may it not take the whole of abutting property 
for the protection of its improvement, of course making 
just compensation ? 

The movement became very general to employ excess 
condemnation for the protection of public improvements. 
Some fifteen state legislatures passed laws or proposed 
amendments authorizing the use of excess condemnation by 
municipalities. The legislature of Massachusetts asked the 
court for an advisory opinion on the constitutionality of 
of such legislation.” The court gave a negative answer, 
whereupon an amendment was submitted to the people 
which was ratified at the polls in 1912. 

But if the only provision of a state constitution endanger- 
ing excess condemnation were a provision similar to the just 
compensation clause of the federal constitution, why pass an 
amendment to the state constitution, for excess condemna- 
tion might still be held to violate the due process clause 
of the 14th Amendment? Why not expect the courts to 
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enlarge their definition of public purpose, away from Cooley 
and back to Kent, thus meeting the manifest needs of the 
present? An act of the legislature of Pennsylvania, as in 
Ohio,^’’ permitted the employment of excess condemnation 
without previous amendment of the state constitution. The 
Fairmount Parkway “ improvement had long been before 
the people of Philadelphia, and the project had passed 
through various stages, but it was felt that a grant of new 
power from the legislature was necessary. Accordingly the 
legislature gave the power to take private property within 
200 feet of the parkway and protect the same by resale with 
restrictions. In 1912 regulations for the protection of the 
parkway as to height, character and type of construction, 
and purposes of buildings, were adopted. A large section of 
land abutting on the parkway was taken under the provi- 
sions of the act. In 1913 an ordinance was passed authoriz- 
ing a contract with the Bell Telephone Company which 
agreed to erect a building which would be an ornament to 
the parkway. The larger part of the property selected was 
owned by a life insurance company which set up the claim 
that the act authorizing the excess condemnation was not 
a valid exercise of the power of eminent domain. The state 
supreme court declared the act unconstitutional and void.^® 
A complication in this case was that the insurance company 
was willing to retain the property and erect a structure on 
the same terms agreed upon with the Bell Company. It 
therefore seemed unfair to many and probably to the court 
that the insurance company was not permitted to do this. 
Ordinarily it ought to be done. Yet it is necessary to the 
success of such a plan that the city be enabled to take all 
the abutting property and replot the lots with proper front- 
age. Therefore it ought not to be compelled to turn back 
the property to the same ownerSj yet as nearly as pos- 
sible their interests ought to be protected. This decision 
was a great discouragement to the use of excess condemna- 
tion. An amendment to the state constitution was passed by 
the legislature in 1915,“ and if passed by the legislature in 
1917 would have been submitted to the people as in Massa- 
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chusetts and New York, but the legislature failed to repass 
the resolution. It may be that the same reactionary ele- 
ments which now oppose zoning in Philadelphia blocked the 
submission of an amendment for excess condemnation. Such 
amendments were adopted in Massachusetts, Ohio, Wis- 
consin, New York, and Rhode Island, but they were de- 
feated in California and New Jersey.^^ 

5. Excess Condemnation for Recoupment or Proft 

The building of diagonal streets through congested parts 
of a city, however imperative the need, is a costly under- 
taking. Without excess condemnation the expense is fre- 
quently prohibitive. Parkways and boulevards do not serve 
their purpose if they are lined by hideous ruins, and pro- 
spective purchasers will not buy. So the rise in value of sur- 
rounding property with increased taxes does not lighten the 
financial burden of the city. Parkways in suburban districts 
may vastly increase the value of abutting property, all due 
to the outlay of the city’s money. Therefore it is claimed 
that the city ought to enjoy this increment of value. Some- 
times the entire expense of the undertaking could be met in 
this way. 

Another method is more frequently employed in Ameri- 
can cities to solve in part the financial problem. It is the 
special assessment. It works well, though it does not go far 
enough in the matter of remnants and replotting for the 
protection of a public work. A combination of the two 
plans is the most promising, taking the immediate frontage 
and back to a proper depth, say 200 feet, and then an assess- 
ment on all the rest of the benefited lands, divided possibly 
into zones based on degrees of benefit.^ 

6 . Employment of Excess Condemnation Abroad 

Excess condemnation in England dates back to the act of 
1 845 which provided that no owner of a building could be 
compelled to part with the ownership of a portion of it if he 
was willing to sell the whole, and with certain exceptions the 
owner of a vacant lot could compel the authorities to pur- 
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chase the whole if they took part. Provision was made for 
the sale of surplus land not required for the improvement. 
In the years following 1845 there was the necessity in Lon- 
don of widening many streets and opening new streets. The 
endeavor of the Metropolitan Board of Works was to use 
excess condemnation to help pay the great expense of such 
improvements. Sometimes this was accomplished with 
marked success, but more frequently the public lost money. 
These losses were due to three causes, that the board paid 
more for land than it was worth, regularly adding a bonus 
of ten per cent, that exceedingly high prices were paid to 
buy out trade interests, a custom which happily we do not 
have, and finally that there was corruption in the board it- 
self. In 1888 the whole system was changed, the Metro- 
politan Board was abolished, and the London County Coun- 
cil was created, one of the finest legislative bodies in the 
world. One of the significant achievements of recent years 
was the construction of the Kingsway,^® a wide thorough- 
fare connecting Holborn and the Strand. Liberal power of 
condemning land in excess was given to the council with, pro- 
vision for resale with restrictions. It was further required 
that all persons of the laboring class who were dishoused 
should be suitably rehoused by the council within one mile of 
their previous location. The gross cost ran up to twenty- 
five million dollars, but it was estimated that the sale of land 
would reduce the net cost to less than four million. The 
venture proved a success. In a great city like London it is 
necessary to employ excess condemnation on the abutting 
property and special assessments on neighboring property 
to help bear the expense, for without excess condemnation 
the abutting property could not be used to full advantage 
and the street would not meet the social needs for which it 
was created. 

Excess condemnation has been widely employed on the 
continent. It has helped make Paris the most beautiful of 
cities. It has been used with great advantage by Brussels 
and many other cities. But as our legal system is derived 
from Englaaid the successful use of excess condemnation in 
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many English cities forms a legal precedent for our own re- 
sort to the same expedient. 

7. The History of Zoning in Minnesota 

While the legislatures and courts were still debating the 
expediency and validity of laws and ordinances for excess 
condemnation, a more comprehensive reform had gotten the 
public ear under the name of zoning, and so overwhelming 
has been the popular acceptance of the new expedient that 
the courts have turned right-about-face and reversed their 
earlier decisions. In 1927 zoning ordinances had been 
adopted by 460 cities in the United States. Already one- 
half of the urban population was living in zoned cities. 
They w’ere distributed among thirty-eight states, but New 
York alone had 77 such cities,^® The history of zoning in 
Minnesota is so interesting and typical that it may be re- 
counted as representative of the changed legal attitude 
throughout the greater part of the country. 

Legislation was passed In 1913 under the police power, 
applicable to the three largest cities of Minnesota, author- 
izing the councils upon petition of fifty per cent of the 
property owners of the district to be affected ” to ^‘ desig- 
nate residence districts in such cities and prohibit the erec- 
tion and maintenance of hotels, stores, factories, ware- 
houses, dry-cleaning plants, public garages or stables, or 
any industrial establishment or business whatsoever, tene- 
ment and apartment houses.” These acts of 1913 were 
bitterly resented by parties who thought their liberties in- 
vaded, and there was fear that the legislation wmuld be de- 
clared unconstitutional. Therefore an act was passed in 
1915 under the right of eminent domain, providing for re- 
stricted residence districts, and the list of proscribed uses 
was enlarged. 

The legislation of 19x3 under the police power first came 
before the supreme court of the state. A retail store was 
in process of construction when the law of 1913 was passed, 
making such a building a' nuisance.. The owner had pre- 
viously obtained a license to build, but now he could not 
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obtain a permit to wire his building. Three of the five 
judges decided in 1916 that the ordinance invaded “ prop- 
erty rights secured to the owner by both the state and federal 
constitutions.” “ The act of 1915, based on the power of 
eminent domain, came before the same court in 1919. The 
building inspector had refused to grant a permit for the 
erection of an apartment house in a restricted residence 
district. The court divided as before, and decided that the 
so-called use taken by the council was a negative use, and 
not a public use, and that it was for esthetic grounds and 
might threaten the homes of the poor as not suited in 
architecture to the community surroundings. “ It is not 
believed that the public welfare can be promoted by such 
legislation,” they said in 1919, but a few months later 
one of the three judges, composing the majority, came to 
more clearly understand the social necessity of zoning in 
the interest of better homes for the people generally, and 
so when the case was reargued in 1920, the former minority 
had become the majority, and then the court decided that 
such restrictions “ constitute a taking for a public purpose.” 

In 1921 the legislature in passing a comprehensive zoning 
act, returned to the police power as its basis. In 1924 the 
city of Minneapolis adopted a new ordinance under this 
act, and the validity of the new ordinance came before the 
court in 1926. There was a unanimous court. The judge 
who had written the opinion of the court invalidating the 
police power act of 1913 now wrote the opinion upholding 
the police power act of 1921. He said the police power is 
“ in its nature indefinable, and quickly responsive, in the 
interest* of common welfare, to changing conditions.” He 
showed that the trend of decisions throughout the country 
was “ in the direction of sustaining police power measures 
for zoning, and that the policy of such restrictions is to be 
settled by legislative bodies and not by the courts.” “ 

8. The Zoning Ordinance of Euclid Village 

All courts have not arrived at the liberal position finally 
attained by the supreme court of Minnesota. There was the 
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danger that the United States Supreme Court, if a radical 
zoning ordinance came before it,, might declare it invalid; 
as not, a proper exercise of the police power ' or of 'eminent 
domain. The village of Euclid, a suburb of Cleveland, 
adopted complicated zoning provisions . set forth in an' 
^‘ ordinance in tedious and minute detail.”. There are six 
use districts, three height districts, and four area districts. 
Every lot is in three overlapping ■districts.. , When the valid- 
ity of this ordinance came before the United States Supreme 
Court, no advocate of zoning could ask for a more clear-cut 
decision 'Sustaining' the principle. It was Mr., Justice .Suther-^ 
land who wrote the opinion. One would think him quoting 
from Mr. Justice Holmes when he said: “If the validity 
of the legislative classification for zoning purposes be fairly 
debatable, the legislative judgment must be allowed to 
controL” The question on which the court had not before 
spGken'.was'.on the ''Validity of the creation ,of residence dis- 
tri.cts, from' 'which .every business including even hotels and 
apartm.eiit. houses ,was excluded, ■ He 'found, that the trend 
in State decisions was toward the broader- view. Th,at view 
he did not condemn, but Mr. Justice Butler was among the 
dissenting judges.^® 

9. The Maryland-JVashtngton Metropolitan District 

The creation of metropolitan regions is a popular move- 
ment in these days. It contemplates the coordination of 
great cities with their suburban towns and outlying districts, 
not forcing the annexation of unwilling communities, but 
attempting helpful cooperation.®^ A greater Washington 
is encircling the Washington of the District of Columbia. 
There is a strong tendency for enterprising white citizens 
who desire self-government and segregation to move out 
into encompassing Maryland. There has therefore been 
created the Maryland-Washingtoii Metropolitan District, 
comprising 141 square miles of territory in two counties, 
and having a population already of 50,000.®^ Over it is 
placed the Maryland-National-, .Capital Park and Planning 
Commission which will cooperate with the federal commis- 
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sion of similar name. The governor of Maryland appoints 
the six commissioners who are an executive and initiating 
body, reporting to the district councils of the two counties, 
popularly elected. “The new commission is vested with 
sweeping powers for zoning; subdivision control; approval 
of locations of streets and highways, parks, playgrounds, 
bridges, public buildings, and public properties, public utili- 
ties and terminals, whether publicly or privately owned, avia- 
tion fields and other open spaces; and the preservation of 
forests and natural scenery.”®® It is hoped that the Na- 
tional Capital may be surrounded “ with ideal suburbs, 
properly zoned for both beauty and utility.” “ 

10. Fundamental Rights versus Zoning 

Though the governor and legislature of Maryland have 
united in giving the zoning privilege to various urban 
communities, the courts of that state have been backward 
in the adequate recognition of the modern needs of society. 
Yet the rights of citizens as individuals must receive a just 
and reasonable recognition, so it is interesting to watch 
the scales of justice dip now to the right and now to the 
left. The zoning authorities sometimes are inconsistent 
and arbitrary in their rulings, and thus invite judicial rulings 
which defeat the very purpose of zoning. The Baltimore 
council and zoning board of appeals thus invited hostile 
judicial action, and the courts of the state have limited the 
purpose of zoning to the prevention of the hazards from 
fire and of menace to public health, security, or morals.^^ 
Similarly the court of Mississippi permitted the erection of 
a gasoline filling station in a restricted district on the ground 
that the zoning act delegated the right to regulate, not the 
right to prohibit.^® So too the supreme court of New Jersey 
awarded a writ of mandamus to permit a public garage 
within the prohibited distance from a school by a strained 
interpretation of the law.^® A lower court of Missouri by 
mandamus sought to permit an automobile salesroom in a 
restricted district on the ground that the application was 
made befare the ordinance went into effect, but the state 
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supreme court reversed the decision/* Yet there are limita- 
tions on zoning ordinances which arise in the nature of 
justice and not in the hostility of its ministers to zoning. 
Thus when the zoning authorities have destroyed the com- 
mercial value of property in a manufacturing neighborhood 
by restricting it to residence purposes, the court rules that 
they come within the ban of the 14th Amendment.*® When 
a village bars from a restricted residence district a Jewish 
home for orphan children consisting of separate cottages 
under careful supervision, the court rules the ordinance as 
related to the petitioner arbitrary and unreasonable, and 
enjoins its enforcement against him.*® When the trustee for 
a philanthropic home for the poor is barred from a re- 
stricted district by the action of the majority of the owners 
of the neighboring property, the Supreme Court of the 
United States declares that his right to use the property for 
such purpose is within the protection of the federal con- 
stitution.*^ Yet when an owner under cover of the permis- 
sion of a zoning ordinance holds himself no longer bound 
by a covenant for restricted uses, he still may be held to the 
previously covenanted prohibitions.*® 

II. The Housing Ordinance of New York 

Zoning ordinances lay down needful restrictions, but 
they do not build the houses. Philanthropy is unable with- 
out government protection and cooperation to meet the 
need of the inadequately housed. We must turn a moment 
to English precedents. “ In the forty years preceding the 
war, over ten million dollars had been expended by the local 
authorities in London alone to clear about a hundred acres 
which had housed nearly fifty thousand persons. But in 
19 1 1 London still had nearly 25,000 admittedly unsanitary 
houses.” *® Earnest effort was made before the war to im- 
prove the housing conditions, but after the war it became 
imperative, so great were the distress and discontent, added 
to the disorganized industrial situation and the demoralizing 
unemployment. It was determined to build over a million 
small houses, one hundred thousand a year, the houses cost- 
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ing on the average 400 pounds, the national government 
contributing 41 pounds and the local government 5 pounds. 
The burden has been appalling, but it was a long-range 
. , . investment in good citizenship which promises dynamic 
returns to the industrial and political stability of England.” 

The situation in New York city was not so desperate, 
but it was ‘‘ found through years of endless effort and public 
discussion that the gigantic work of rebuilding these unsani- 
tary and unlivable areas of the city cannot be done entirely 
by private initiative or interest, however philanthropic, and 
that public, community, and governmental measures should 
be invoked to begin a comprehensive cleaning up of the 
unlivable housing conditions described in exhaustive reports 
made upon the subject.” In 1927 the board of estimate 
and apportionment, under the authorization of state law, 
proposed a local law which was approved by the council, 
referred to the people at the polls in the autumn of that 
same year, and ratified.®^ It was a strangely radical law, 
running counter to the fixed convictions of the present writer 
and of many others whose general attitude is liberal and 
progressive. It proposed to employ excess condemnation 
for the acquisition of real property in slum districts, 
additional to the property taken for widened streets, 
and to lease such additional property to limited-dividend 
or non-dividend corporations which would build houses 
with rent limited to eight dollars per room. No payment 
was contemplated for the use of the land, and so it 
would be in part a public charity. It was this feature that 
was strongly condemned.®^ And yet there are these many 
thousands of unfortunates. They will prey on society and 
take their toll, unless society extends to them a hand and 
gives them a lift to better things. Subventions and doles 
are dangerous, but who would abolish all relief to the poor? 

^ Bingj A. M., ^^New York’s First Satellite Town,” National Municipal 
Review^ Vol. 17, p. 142. Description of Radburn, N. J., as an outgro%vth of 
Sunnyside in Long Island City. 

^ Cusliman, R, E,, Excess Coniemnatimy p. z. 
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Cooperation betw^een judiciary and 
political departments, 329, 330. 
Cornbur}”, Lord, Governor of N, Y. 
and N. J., 231. 

Corporate liability, 154, 155, 157, 
i64j 165. 

Corporate personality, real and not 
artificial, 154, 

Corporation, a fund, ^50. 
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aggregate, not a citizen, i66. 
sole, 150. 

Corporations, as fictitious persons, 

149, ISO, 152, 160. 

as subjects of rights, 16^. 
citizens in a limited sense, 165— 
169. 

classification of, 178. 
created by contract, 165. 
created by general law, 151, 159. 
created by special charter, 159. 
defined, as associations of persons, 

150, 162, 163. 

defined, as juristic persons, 150, 
161, 162. 

defined, as method of doing busi- 
ness, 150, 163-165. 
defined, by John Marshall, 149. 
defined, by John P. Davis, 149, 
150. 

dissolution of, 177, 178. 
distinguished from firms, 154, 155, 

161, 162, 164, 165. 
Corporations, history of, in England, 

history of, in Germany, 15 2-1 55, 

162. 

history of, in Roman Empire, 150— 
152. 

history of, in United States, 157- 
161. 

limited liability, great discovery, 

148, 164, 165, 

private business, unknown to Ro- 
mans, 152. 

private, defined by S. E. Baldwin, 

149. 

private, for profit and not for 
profit, 178. 

public character of all, 177, 185, 
1S6. 

public, for carrying on govern- 
ment, 178-181. 

public, for carrying on business 
afiected with a public interest^ 
178, 181-183. 


public, rights of, 183, 184. 
public service, 178, 184-187. 
public service, duties of, 187, 188. 
public service, rights of, 188—190. 
uniform state law for, 161. 

Corwin, Prof. E. S., The Doctrine of 
Judicial Rs'VieWj 27, 69, 337. 

Coudert, F. R., Certainty and Justice^ 
9, 195. 

Counsel, assistance of, 327. 

Counties, as quasi-corporations, 178, 
180, 181. 

Courts, distinction between judicial 
and political functions, 357, 358. 

Creel, George, Committee on Public 
Information, 252. 

Crist, R. F., Commissioner of Natu- 
ralization, 90, 91. 

Cruel and unusual punishment, 328, 
329. 

Curtis, Justice B. R., 22, 247. 

Cushman, R. E., Excess Condemna- 
tion, 423, 442, 443- 

Davis, Boston minister, imprisoned 
for street preaching, 264, 265* 

Davis, John P., Corporations, 149. 

Delaware, 8, 23, 97, 158, 160. 

Democratic party, 20, 22. 

Denizens, 86. 

Deportation of aliens, 213, 220, 

De Tocqueville, A., Democracy in 
America, 268. 

Dicey, A. V., of the Constitution, 
261. 

Dingley Act, 197-200, 203. 

Directory or mandatory, constitu- 
tional limitations, 420. 

Dissolution of corporations, 177, 178. 

District of Columbia, 55, 56, 451, 
452. 

Divorce, under full faith and credit 
clause, 383, 384, 402. 

Domesday Book, 179. 

Domestic relations, in police power, 

■ 40.2, ,403.-' 
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Double Jeopardy, 325, 326., 

Due process and law of the land, 334- 

33^>',3,54, 355* ' ■, ■ 

as generic right of justice, 256, 

,373) 374-, 

as procedure, 167, 3 33^344) 347) 
348, 361. 

as substantive right, 347-358. 
definition, 334—338. 
distinguished from equal protec- 
tion, 362, 363, 373““375- 
distinguished from jury trial, 205, 

206) 333, 340. 

in administration, 342-344. 
in conEict with social legislation, 
355) 356, 361. 

in courts of justice, 339—341, 349, 
350 . 

in legislature, 338, 339, 349, 350. 
Dutch Reformed Church, 231. 
Dutch, status of, in colonies, 5. 
Duties, Bill of, advocated, 12. 

Duties, conflict between civil and re- 
ligious, 237. 

Duties, emphasized in German Reich, 

II, 1,2. 

Economic interests in police power, 
405-41 1. 

Education in' naturalization law, 100. 
Education in police power, 402, 403. 
Eighteenth Amendment, ioo5 -423- 
; 425,427-430. 

Eleemosynary trusts, 3 8 9. 

Election of citizenship, 76, '78, '79. 
Emancipation, proclamation of, 23. 
Emigration, right of, 210-212, 
Eminent domain, 430—438, 442, 
and compensation, 430,. 431, 433— 
■ 437 * 

federal and state governments pos- 
sessing, 437, ,,438, 
in relation to zoning 'and housing, 
442, 449, 450, 454* . 

England, 20, 51-53, ,,61, ■"64-66,": 86, 
112, 134, i5:I’--'457s.''^775 ' 5 79 “ 


181, 183, 216, 217-219, 242, 
245—248, 260, 267, 269, 285— 
288, 291— 294, 298, 326, 347, 
348) 374, 447“449* 

England, law of, 4) 5) 5 7) 52> 53) 
1 1 9,: 120, 246—248, 260-264, 
267, 286-288, 307, 308, 323, 
334-336, 360, 376, 377, 390, 
406, 427, 431, 432. 

English common law, 4, 5, 52, 53, 
64— 66, 77, 78, 185, 186, 246, 
247, 286-288, 390. 

Equal protection, 167, 360—370. 
as distinguished from due process, 
362, 363) 374) 375- 
as guaranty to aliens, 367, 368. 
as guaranty to corporations, 365— 

367. 

as guaranty to negroes, 364, 365, 
374 , 375 * 

as included in due proces, 361, 
362, 373, 374. 
as procedure, 364, 
as substantive right, 364-368. 

Eugenic-Marriage laws, 402. 

Equity of a statute, 305. 

Espionage Act of 1917, 252, 253. 

Esthetics, 395, 404, 405. 

Evarts, Secretary of State, 76. 

Everett, Secretary of State, 138. 

Evidence, illegally obtained, admis- 
sibility of, 319— 323. 

Examination of immigrants abroad, 
214, 219. 

Excess condemnation, 442-449. 
and housing, 453, 454. 
and public purpose, 442, 444. 
and special assessments, 447. 
for protection of public improve- 
^ 'm-ent, . 444—447. ■ ' 

.for .profit, 447. 

Expatriation, 108, 109, 132, 144, 

' HS- ^ 

. in history, 1 3 2- 136. 
recognized by law of 1868, 136- 
54% '543., 't 44 -**.' ' 
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reg’ulated by law of 1907, 140'^ 
143- 

Ex post facto laws, 378, 379. 

Fact, determination of, by jury and 
judge, 300-302, 303-305, 

Fact, determination of, by adminis- 
trative boards and officers, 342, 
343- : 

Fair comment, doctrine of, 248, 249. 

Father, status of, in Roman law, 2. 

Feudal system, 4, 5, 7, 10, 134, 179, 
1 80. 

Ferries, state and federal jurisdiction 
over, 417. 

Filipinos, immigration of, 213. 

naturalization under law of 1906, 
94) 95. 

naturalization under law of 1918, 
94- 

Fines, provision against excessive, 
328. 

Finns, favored status of, in colonies 
of Del. and Pa., 5. 

Fish, Secretary of State, 82. 

Florida, 213, 407. 

Foraker Act, 197, 200, 201, 204, 
205, 207. 

Formal constitutionality of statutes, 
33S, 339- 

Former jeopardy, 325, 326. 

Fox’s Libel Act of 1792, 248. 

France, 78, 83, no, 112, 113, 134, 
135 ) i39> 142, 187, 217, 246, 
247) 273) 289, 290, 298, 448. 

Franchise^' its relation to citizenship, 
8, 9. 

Franklin, Ben j. 5 I, 127. 

Fraud, protection against, under po- 
lice power, 406-408. 

Free speech in legislature, 258, 259. 

Freiinghuysen, Secretary of State, 76, 
104. 

Freund, Prof. E., Police Power y 29, 
69, 231, 263, 361, 381, 402, 
403, 430. - 


Fuller, Chief Justice, 195, 197, 203. 

Fuller, R. G., Child Labor and the 
Constitution^ 266, 

Full faith and credit clause, 383, 
384- 

Gambling, 401, 402. 

Garner, J. W., Introduction to 
Political Science y 84. 

Gary plan as to religious education, 
23S, 239. 

Geary Chinese Exclusion Act, 38, 39. 

Georgia, 8, 128, 377, 400, 401. 

German law, 44, 51, 63, 78, 79, no, 
138) 139 ) 152-155) 262, 278, 
279, 286, 326, 338. 

German Reich, rights and duties, ii, 
12. 

Germans, naturalization policy of 
Penn, 5, 6. 

Germany and its states, 216, 217. 

Gibson, Chief Justice of Pa., 309, 
318. 

Giercke on reality of corporate per- 
sonality, 154. 

Gordon, Dr. A. J., arrested for speak- 
ing on Boston Common, 264. 

Gosnell, H. F., 57. 

Gray, Justice, 36, 202. 

Great Awakening, 18, 441, 442. 

Green, J. E.y History of the English 
Peofhy 242, 377. 

Gregory, J, W., Human Migration 
and the Future y 2 1 1 . 

Grosscup, Hon. Peter S., federal 
judge, 149, 160. 

Guam, under presidential government 
of acquired territory, 199, 200. 

Guilds, 152, 153, 156. 

Guiick, Dr. Luther, American De- 
mocracy and A static Citizenshify 
39- 

Habeas Corpus, Act of 1679, 277, 
278. 

constitutional provisions, 277, 27S. 
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privilege of the writ of, 277-280. 
suspension of the writ of, 280, 

' 2,81. 

Hale, Lord, on business affected with 
a public interest, 185, 186. 

Hall, Dean J. P., Constitutional La^w, 
33) 34) 93) 402. 

Hamilton, Alexander, i, 7, 249. 

Hand, Judge of Federal Court, 221, 
253 ) 279. 

Harding, President, 70. 

Harrison, Benjamin, President, 222. 

Harrison Narcotic Act, 319, 421, 
422. 

Harvard College incorporated, 157, 

Hawaii, 34, 35, 39, 41, 93, 115, 
193, 205, 207, 208, 296, 367, 
424. 

Hawaiians ineligible to citizenship be- 
fore annexation, 93. 

Hawaians, naturalized by act of Con- 
gress, 93, 1 15, 

Health as a primary social interest, 
396, 401, 421. 

Hdmatlos^ or person without a coun- 
^ ;try, HS* 

Highways, state and federal ' jurisdic- 
tion over, ,417. 

Hill, D. J., Acting Secretary of 'State 

Hindus, ineligible to citizenship, 
though w’hites ethnologically, 
96, 97. 

Holland, T. E., Jurisprudence^ 333. 

Holmes, Justice O. W., 175, 176, 182, 
187, 19a, 254, 356, 407, 414, 
415, 451. 

Home rule charters, 179, 180, 

1 84. 

Homogeneous democracy, 44, 45, 

Hoover, Secretary H., Department of 
Commerce, 41 5. 

Housing in England, 453, 454. 

Howard, B, E., The German Em-* ■ 
ftre^ 27S, 279. 

Howard, Senator of Michigan, 24, 


Hudson^s Bay Company, 156. 
Hungary, 78. 

Illinois, 1 8 1, 366, 382, 407. 
Immigration, Act of 1917, 213. 

Act of 1921, 213, 214. 

Act of 1924, 214, 215. 
barred zone, 213. 

Bureau of, 91. 

Chinese coolie, prohibited, 37-39. 
effect on native birth rate, 215, 
216. 

old and nevr compared, 215, 216, 
441. 

right of, 21 1, 212. 

Impeachment, a judicial power in 
legislature, 329, 330. 
Incorporation by general law, 15 1, 
i57> 559- 

Incorporation, by special act, 159. 
Incorporation, consent to, 183. 
Incorporation, right of, 150, 157, 
174. 

India, 213, 286. 

Indiana, 97, 167, 

Indian Bureau, 125, 126. 

Indian Rights Association, 127. 
Territory, 125. 

tribes, quasi-independence of, 120, 
1 21 . 

tribes, subjects of England, the 
states, and U. S., 120. 

Indians, allegiance primarily to tribes, 

. .1, 74, 1 21,, ,,12,2., 

Canadian, rights of, 34, 2%ao. 
collective naturalization of, 87, 93, 
■,io8, .1Z3, , 1,24. 

ineiigibie to naturalization, 15, 

■ . ' ..1.22. ' : 

■' .land titles,. 124-127. 

relations with, through treatises 
and laws, 121. 

wards of United States and states, 

■ 123,: 124, ■.■■1,29, '1:30. 

Indictment, a survival^ 292, 300. 
Industrial Revolution, 64-66, 441, 
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Industrial Workers of the World, 
400. 

Information of nature of accusation, 
326.; 

Information, prosecution by, 288- 
290, 

Inquisitorial procedure of Roman 
law, commended, 324. 

Intention, declaration of, 97, 98. 

Interstate Commerce Commission, 
190. 

Interest and usury, 408, 

Iowa, 54. 

Iredell, Justice, 135, 137, 308. 

Ireland, 218, 219. 

Italy, 139, 153, 164, 211, 217. 

Jackson, President Andrew, 128, 
280. 

James, H. G., Principles of Prussian 
Administration^ 262. 

Japan, citizenship laws of, 44, 79. 

Japan, gentlemen’s agreement with, 
40, 4i> 213. 

Japanese, immigration of, 39-41, 47, 
48, 213-215. 

Japanese, naturalization of, 34, 92, 
93 - 

picture brides, 41. 

Jefferson, President Thomas, i, 19, 
20, 31 1. 

Jews, naturalization of, 6. 

Johnson, Albert, Chairman House 
Committee on Immigration and 
Nat^.ralization, no, 213. 

Johnsoui President Andrew, 247, 

Jones’ Act for the Philippines (1916), 
20d. 

Jones’ Act for Porto Rico (1917), 
207. 

Judges, function in interpretation of 
iaw^ 302, 305-307. 
function in relation to law and 
fact, 300-306, 317. 
rule-making ^powers, 304-305. 

Judicial determination of business 


affected with a public interest, 
1865 187. 

Judicial supremacy not a necessary 
deduction from the power to in- 
terpret, 307-309. 

Judicial supremacy, protest against, 
309 - 313 - 

Judiciary as a check on the legisla- 
ture, 306, 307. 

Jurisdiction, notice, and hearing in 
administrative proceedings, 343, 

■ 34 - 4 - 

Jurisdiction, notice, and hearing in 
courts of justice, 339-341. 

Jurisdiction of United States, children 
of aliens, 33, 34. 

Jury, common law, distinguished 
from jury system, 295, 296. 
common law, origin of unanimous 
verdict, 296, 297, 300. 
functions in relation to fact and 
law, 300-303, 317. 
grand, constitutional provisions 
for, 290. 

grand, definition, 288. 
grand, origin and appraisal, 290- 
292. 

petit, constitutional provisions for, 
295—298. 

petit, definition, 292. 
origin, I, 292-294, 300. 
service of women, 58. 
trial and negroes, 27. 
trial in Hawaii, 205, 207, 20S. 
trial in the Philippines, 205, 
206. 

Jus sanguinis in ancient city-state, 3, 

■ ; ■ 4 * ' . 

in England, 5, 79, 80. 
in Europe, etc., 78, 79, 138. 
in Porto Rico, 115, it 6, 193. 
in United States, 3, 4, 15, 80, 81. 

Jus soli in American colonies, 5. 
in England, 4, 5, 138. 

■■■in' -United 'States, '"6,. 7 j':3.5V' ''M""' 
77, 119, 193. 
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in Uni ted States, as applied to 
Chinese, 35,' 36, 47. 

Just compensation in eminent domain, 

■ 3S4J 430 > 433 ”* 437 - 

Kansas, 97, 400, 424. 

Kasson, Minister to Austria-Hungary, 
104. 

Kent, James, Chancellor, 431, 442, 
446. 

Kentucky, 23, 97, 181, 297. 

Kenyon, Senator of Iowa, 69. 

'Kingston-on-Hull, 179. 

Knox, Attorney-General, 195—197, 
201, 202. 

Ku Klux Klan, 403. 

Kyd, Stewart, Treatise on the Lavs 
of Corporations (1793), 149. 

Labor, Department of, 91, 92, 213, 
214. 

La Fayette, American and French 
citizenship of, ,137. 

La Follette^s Seamen’s Act of 1915, 
380,422. , , 

Land laivs of' American states, '221, 

. ■ 222. 

Land laws of Pacific coast states, 42- 
44,222. 

Law in administrative cases, final de- 
cision on, 343, 344. 

Law, judges and jurors as interpre- 
ters of, 302, 303. 

Law of the land, vague meaning of, 

3475 ’ 3 ^'^> 3 ^'^* 

League of Nations, 10. 

Legislative machinery and procedure, 
defective, 360, 361. 

Legislation, special and class, op- 
posed, 361, 362. 

Lenroot, Senator I. L., of Wisconsin,. 

■ /. 

Liability, limited, of corporations, ' 
developed in the 19th century, 
164, 165* 


Liability, unlimited, of corporations, 
former rule of, 157, 1 64. 

Libel as a crime or tort, 247-249. 
Libel, seditious, 243, 247-249. 
Liberty, as substantive right, 38 1. 
Liberty of contract, 162, 18 < 5 , 189. 
Lieber, F., On Civil Libertyy 269, 
273 - 

Life, as substantive right, 381, 
Lincoln, President A., 23, 312, 352. 
Local self government, the right to, 
183, 184. 

London, 179. 

Louisiana, 28, 53, 116, 286, 306. 
Lutherans, 231. 

Madison, President James, i, 31S. 
Magna Charta, 2, ii, 293, 294, 335 > 
347 ? 381- 
Maine, 238, 424. 

Maitland, F. W., 291. 

Mansfield, Lord, on slavery, 17, 246. 
Marriage and divorce, 383, 384. 
Marriage in Roman law, 2. 

Marriage, naturalization by, 107, 

108. 

Marriage to ineligible alien, effect of, 

109. 

Marshall, John, Chief Justice, 68, 88, 
III, 113, 128, 136, 149, 166, 
305? 308, 311, 388, 389, 390, 

391* 

Martial laiv in peace and war, 2S0- 
283. 

Maryland, 8, 176, 229, 231, 319, 
384, 423? 435 ? 45 U 45'’2. 
Maryland — Washington Metropoli- 
tan District, 451, 452, 
Massachusetts, 8, 16, 56, 67, 71, 72, 
176, 183, 190, 222, 229, 231, 
304? 377 ? 404? 405? 43 ^> 443 “ 
445 ) 447 - 

Massachusetts, abolition of slavery in, 

19. 

McKinley, President William, 19S, 
210. ^ 
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Md-augliiin, Prof. A. C., The Courts^ 
The Constitution, and Parties, 

McReynolds, Justice, 175, 176, 190, 

Mercantile Register in Germany, 154, 

Methodists, 1 8 . 

Mexicans, held to be whites, though 
not so ethnologically, 93, 94. 

Mexico, 40, 98, 113, 213, 215, 219, 
■'221.' 

Michigan, 320, 407. 

Miles, General Nelson, 195. 

Military companies, private, danger 
in, 275. 

Military government distinguished 
from martial law, 283. 

Military law distinguished from mar- 
tial law, 282, 283. 

Military occupation of foreign ter- 
ritory, 194-196. 

Military power, subordinate to civil 
power, 271—283. 

Military service of women, 4$, 49, 
58, 59, 276. 

Miller, Justice, 33, 164, 353. 

Minnesota, 163, 175, 410, 449, 450. 

Mississippi, 55, 72, 370, 400, 452. 

Missouri, 21, 22, 72, 97, 452. 

Missouri compromise declared in- 
valid, 2X, 22. 

Mobilia sequuntur fersonatn, 174, 

Mohonk, Lake, conference in interest 
of Indians, 124. 

Monroe, r’resident James, 159. 

Montana, 319. 

Montesquieu, Baron de, Sfirit of 
Lam}S, 357. 

Moore, Prof. J. B., 9, 82. 

Morals, as primary social interest, 
39^) 397? 401, 402. 

Moral character in naturalization 
law, 100. 

Moravians, 231. 

Mormon ChurcK, 236. 


Mortmain statutes, 235. 

Mott, Dr. R, L., Due Process of Law, 
. 355 * 

Municipal corporations, 178-181, 
183, 184. 

Mussolini, 211. 

Mutiny Act in England, 273. 

National Association of Manufac- 
turers, 71. 

National Guard, present and proposed 
strength, 275, 276. 

National Women’s Party, 375. 

Nationals, 9, 193, 194. 

Nationality as kinship, 12, 

Nationality distinguished from citi- 
zenship, 9, 98. 

Nationality effected by conquest or 
peaceful occupation, iii. 

Nationality not inherited through 
women, 83. 

Nationality of alien wives of citizens 
residing abroad, no. 

Naturalization, administrative, pro- 
posed, 90, 91. 

Naturalization, administrative super- 
vision of, 90, 91. 

Naturalization, as a judicial function, 
88—90. 

Naturalization, automatic, of Indians 
who leave tribes, 122. 

Naturalization, by federal or state 
courts, 90, 91. 

Naturalization by marriage, 107- 
1 10. 

Naturalization by naturalization of 
parent, 103-107. 

Naturalization by uniform rule of 
Congress, 86-88. 

Naturalization, collective, 81, in- 

" .117. 

Naturalization, declaration of inten- 
tion, 97, 98. 

Naturalization, definition of, 87. 

Naturalization, illegal, validated by 
Congress, 90. 
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Naturalization in .American colonies, 

5 , 6 , 86 . 

Naturalization in ancient city-states, 
4 * , 

Naturalization in England,' 86. ■ 

Naturalization of aliens, whites or 
Africans, 34. 

Naturalization of children, born 
abroad, of citizens, 37, 81, 82, 

Naturalization, partial or limited, 
,87. 

Naturalization, petition for, 99. 

Naturalization, requirements as to 
age, residence, etc., 99, 100. 

Naturalization treaties, 138-140. 

Nebraska, 97, 116, 1 17, 415. 

Negroes and equal protection, 364, 

374. 

Negroes and peonage laws, 380. 

Negroes and suffrage, 384. 

Negroes as wards of state and nation, 
30-32. 

Negroes, free, prejudice against, 20. 

Negroes in Africa and introduction 
into America, 16. 

Negroes in relation to soliy 74, 75. 

Nelson, Justice of Supreme Court of 
U. S,, 21, 23. 

Nevada, 402. 

New Hampshire, 8, 231. 

New Jersey, 8, 22, 92, 135, 136, 158, 
160, 231, 310, 354, 396, 397, 
402, 423, 447, 452. .. 

New York, 8, 21, 53, 56, 83, 92, 94, 
104, 163, 164, 167, 174, 175, 
1S7, 231, 237, 248, 249, 320, 
350 j 354 j 35 ^> 357 > 39 ^> 406, 
423, 441, 443 “ 445 > 447 > 449 > 
453 * 454 * 

New Zealand, 2S6, 355, 410, 

Non-dtizen nationals, 193, 194. ■ 

Normal law, 15, 76, 228. 

North Carolina, 8, 16, 22, 76, 159,: 
231, 304. 

Notice and hearing in relation to due 
process, 341-343, 
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Oath, religious sanction of, 232, 273, 
274. 

Ohio, 53, 116,; 167, 222, 313, 324, 
446, 447, 450, ■■451. '7 

Oklahoma, 125, 126, 128, 384, 

Olney, R., Secretary of State, 108. 

Ordeal, abolished in 1216, 294, 

334- 

Ordeal, trial by, 293, 294. 

Order, as primary social interest, 396, 
400. 

Order, conflict over state and federal 
control of, 418. 

Oregon, 97, 114, 115, 382, 403. 

Orientals, born in U. S., citizens by 
jus Solly 35, 36, 

Orientals born in U. S., early doubt 
of citizenship, 33, 34, 75. 

Orientals, citizens of Hawaii and 
IT. S., limited rights of, 34-37. 

Orientals, citizens of Hawaiian re- 
public made citizens of U. S., 34, 
35 -. 

Orientals in military service, denied 
naturalization, 92, 93. 

Orientals, land laws against, 42— 44. 

Orientals, racial difference from 

whites, 33 , 45 , 47- 

Osage Indians, 126. 

Otis, James, 309, 310, 318, 348. 

Padlocking under the Volstead Act, 
429. ■ 

PartnershipsS compared with corpora- 
tions, 154, 155, 162. 

Paterson, Justice of U.^S. Supreme 
Court, 135, 136, 377. 

Paterson, seat of S. U. M., 158. 

Patriarchal system, 2, 3. 

Paul, Apostle, citizen of Tarsus and 
Rome, 4. 

Peckham, Justice, 404. 

Peers, lawful judgment of, 347. 

Penance, or pressing to force plead- 
3235 

Penn, William, 5,^, 16, 229. 
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Penn^s right to grant charters, 157, 
158. 

Pennsylvania, 5, 6, 8, 9, 12, 16, 19, 
57j 72, 75) 184) 210, 211, 228“ 
232, 249 ) 259) 272, 288, 305, 
319, 336, 366, 382, 402, 416, 

418,436,446,447* 

Pennsylvania, law on abolition of 
slavery, 19. 

Pennsylvania League of Women 
Voters, 158. 

Pennsylvania, liberal land laws, 6. 
Pennsylvania, limitation on immigra- 
tion, 6, 12* 

Pennsylvania, naturalization in, 

5 ) 6 . 

Pequods, sold into slavery, i6. 
Perdicaris, given protection in Mo- 
rocco, 83, 84. 

Perpetual allegiance, 107, 132-136. 
Persona^ as status, attained by recog- 
nition, 1 6 1, 162. 

Persona fictdy no longer recognized 
in German code, 154. 

Personality of corporations, 161, 162. 
Petition of Right, 1 1 . 

Petition, right of, 259, 260, 269. 
Petitioners, Whigs, 269. 

Philippine corporations, 181, 182. 
Philippine Islands, 9, 193, 199, 205- 
208. 

Philippine Islands, under congres- 
sional government of unincor- 
porated territory, 206. 

Poland, 134, 262. 

Police powers definition, 391-393, 

414, 415* 

Police power, federal, general wel- 
fare, 414—425, 

Police power, history, 390, 391, 414, 

415. 

Police po\.ver in relation to zoning 
and housing, 442, 449, 450, 
453) 454. 

Police power, state, economic inter- 
ests and sociarWreform, 399— 411, 


Police power, state, primary social 
interests, 387-397. 

Police power, vacillating attitude of 
U. S, Supreme Court, 415, 

Pollock, Sir Frederick, on corpora- 
tions, 149. 

Pomerene, Senator of Ohio, 69. 
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